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drea L. Roth, Edward J. Ungvarsky

ABSTRACT: Mitochondrial DNA (mtDNA) typing is increasingly being offered in criminal jury
rials as proaf that the defendant is « possible contributor of DNA found at a crime scene. As a pire-
requisite to introducing such evidence, the prosecution typically must estimaie the frequency in the
general population of the mtDNA sequence found in the defendant and the crime scene so that jurors
can evaluate the probative value of the defendant's inclusion as a potential contributor. The govern-
ment estimates sequence freguencies by comparing the observed sequence to sequences listed in a ra-
cially caregorized miDNA darabase developed and maintained by the Federal Bureau of Investigation
wnd the Scientific Working Group on DNA Evidence. While mtDNA evidence has significant potential
as a law enforcement tool, the SWGDAM database is currently too small and insufficiently represens-
ative to provide meaningful estimates of sequence frequencies. Most importantly, the dotabase fails
10 account for historic and recent human migration patterns that, because mi(DNA is marernally in-
herited and not recombinant, have resulted in sivnificant regional differcnces in sequence frequen-
cies. With further sampling and study, large regional databases may prove o be an effective and
feasible improvement upon the cwrent forensic database for the calculation of meaningfud frequency
estimates. However, until such databases and meaningfiul frequency estimates exist, mtDNA evidence
is not yer veady for admission in criminal cases to permit inferences that suspects left mitDNA at
Crime scenes.

INTRODUCTION

Although the public and the legal community are now familiar with nuclear *84 DNA. first ad-
mitted as evidence in United States courts almost twenty years ago, [FN1] nuclear DNA has a less
famous counterpart found in the mitochondria of human cells, known as mitochondrial DNA
(“mtDNA™). In recent years, law enforcement has increasingly used mtDNA evidence as a tol of
both exclusion and inclusion of individuals as suspects in criminal cases. Specifically, because
mtDNA exists in greater copy numbers per cell than nuclear DNA, mtDNA is becoming the primary
type of forensic evidence extracted and reported from hair shaft samples and degraded DNA. A per-
son may be excluded as a suspect if his mtDNA “profile.” i.c,, his miDNA sequence mn pariicular re-
gions of his full mtDNA strand or “genome.” differs from the profile of the crime scenc sample. Such
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exclusion evidence may be relevant both at the pretrial investigation stage - to prevent wrongfu) ac-
cusation and conviction of innoceat persons and mn post-conviction pioceedings. such as Inno-
cence Project DNA exonerations, to correct wrongful convictions, Use of miDNA typing Tur eaclu-
sion prposes has been widely embr ace d iy the saientific and fegal comnunities becanse it preserves
faw enforcemuent resourees b\ removing red herrings from investigations and focusing atiention on
the true perpetrator(s). N2

As atool of inclusion. however, mIDNA typing is more controversial. In crinninal cases involving
nmiDNA, the prosecution typically reports that a defendant is ineluded as a suspect if his mtDNA pro-
file 15 LOHSI&EL&H with, or “matches,” [FN3] the profile in a crime scene sample. [FN4] Most courts
also require the prosecution to present an estimate of this shared mtDNA profile's frequency in the
relevant population, [FNS3] on grounds that, without such an estimate. jurors cannol meaningfully as-
sess the probative value, 1f any, of the defendant’s inclusion as a potential *55 contributor. To estim-
ate such frequencies, an dtld]y&l typically compares the suspeet’'s miDNA profile to a forensic refer-
ence database compiled and maintained by the Scientific Working Group on DNA  Evidence
("SWGDAMT), a group sponsored by the Federal Bureau of Investigation (“FBIT). [FN6] In compar-
ing a suspect’s sequence to the SWGDAM database, the analyst counts the number of times the se-
quence appears in various sub-databases organized by the self-reported “race™ [FN7] of the sample
contributors, then uses this number to estimate the true frequency of the sequence in each race-based
population. [FN8] Because of the small size of these databases and the diversity of mtDNA profiles,
[I'NY] this approach usually yields zero “hits” in the database. Thus, the cstimated frequency of the
sequence reported out is often less than 0.1%. [FN10] Such a low estimate is potent evidence in a
criminal jury trial because it suggests that a randomly selected individual has only a | in 1000 chance
of sharing the profile observed in the crime scene sample.

Of course, a trequency estimate 15 only as good as the statistical method used to caleculate it. If the
method is invalid, such as if the database 15 not representative of the relevant population. the resulting
frequency estimates may be inaccurate and, if so, will not give the jury a meaningful way to evaluate
the probative value of the reported inclusion. In i, if the probative value is unknown or inaccur-
ately reported, most courts would rule that the evidence of inclusion is inadmissible based on rules of
relevance and novel scientific evidence. Thus, whether the SWGDAM database is a valid tool to es-
timate mDNA sequence frequencies is a critical question courts should ask in determining whether
to admit evidence of miDNA inclusions. Neither forensic scientists nor attorneys frequently present
these questions 10 courts in a considered way. This Article is an attempt to *$6 encourage the legal
and scientific communities to view these questions with a more eritical eye

Part 1 of this Article briefly discusses the fundamentals of mtDNA biology and forensic typir
methods and how they differ significantly from nuclear DNA biology and ivpmu methods, Pait 1 cx
plams mtDNA's forensic applications and the particular methods used by the FBI o type mtDNA se
quences und estimate sequence frequencies using population databases.

Part Il contends that reported mtDNA frequency estimates are currently misleading because the
SWGDAM database from which the estimates are caleulated is neither representative of the general
population nor of the various sub-populations it professes to characterim First, the SWGDAM data-
base is an incomplete, non-random, non-representative collection of mtDNA profiles compiled
without regard to geographic pattems of genetic clustering that have resulted from cultural, political,
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historical, and economic forces. Second, current reliance in criminal cases on estimates derived from
comparisons to the SWGDAM database is misplaced given the poor quality control measures of the
database and the manner in which the assessment method is skewed toward reporting an inclusion.

Part 1V examines both the general principles governing the admissibility of scientific evidence
most jurisdictions and courts' treatment of mtDNA inclusion evidence. Part IV argues that, because
the estimation of profile frequencies using the SWGDAM database is currently controversial and of
questionable validity, evidence of miDNA inclusions does not yet meet most jurisdictions’ legal
standards for admissibility.

The Article concludes by prescribing various measures to improve the quality and integrity of
forensic mtDNA typing, It is the expectation of the authors that, once mIDNA evidence is properly
understood in its full scientific context, and once statistically valid databases can place a true probat-
ive value on mtDNA evidence, it will be reliable, highly relevant, and properly used in criminal in-
vestigations and prosecutions. Today, however, the state of mtDNA evidence presents an unaccept-
able risk of accusing or convicting the innocent based on inaccurate and misleading scientilic evid-
ence.

[. THE BASICS OF MTDNA TYPING AND HOW IT DIFFERS FROM NUCLEAR DNA TYPING

A, Differences in the Biology of MUINA and Nuclear 1INA

Deoxyribonucleic acid ("DNA") exists in every human cell and contains genetie codes inhertied
from previous generations, Humans have two types of DNA: nuclear DNA (“nDNAY) and miDNA.
The miDNA genome is distinet from the nDNA genome, and the two types of DNA differ in terms of
their location within the body, genome size, and genetic makeup. While nDNA is bundled within
chromosomes in the nucleus of most human cells, mUIDNA exists outside the *87 nucleus in energy-
producing organelles called mitochondria. The mtINA genome is also much smaller than that of nue-
lear DNA: while the nuclear genome consists of approximately three billion base pairs, [FNI1} the
mtDNA genome contains approximately 16,569 base pairs. [FN12] The mtDNA genome consists of
two primary regions: a coding region, which regulates the production of various biolegical mo-
lecules, and a control region, which regulates replication of the mIDNA molecule itself. [FN13] The
control region, approximately 1125 base pairs long, [FNI14] is the only significant portion of the
mtDINA strand that does not code for genes. [FN15] 1n contrast, the nDNA genome confains coding
regions spread throughout the twenty-three chromosomes that are known to have a genelic purpose,
surrounded by regions of so-called “junk™ nDNA, for which scientists have yet to find a genetic pur-
pose.

B. Differences in Forensic Typing of MIDNA and Nuclear DNA
To distinguish one individual's DNA from that of another, forensic scientists look to particular
Jocations within non-coding regions of the nuclear and mtDNA genomes that are highly variable

among humans and therefore have diseriminating power. In nuclear DNA typing, scientists typically
look to thirteen locations along an individual's nNDNA strand identified by the FBI as particularly suit-
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able far forensic testing and used by the FBI to generate the profiles contained in its Combined DNA
Index System (CODIS). A person's forensic nDNA “profile” consists of the twenty-six alleles he ex-
hibits at these thirteen “CODIS foci.” [FN16]

To compare tndividuals' miDNA strands, most forensic scientists focus on two regions within the
mIDNA control region - “Hypervariable Region I” ("HVI”) and “Hypervariable Region 17
CHVI that together encompass approximately 610 base pairs and that exhibit high mutation
rates and high amounts of variation from person to person. [FN17] A person's mtDNA “profile” con-
sists of alist of the differences in VI and HVII between that person's sequence and a reference se-
guence called the Cambridge Reference Sequence (“CRS™) or “Anderson sequence,” so pamed *58
because the mIDNA genome of a particular individual, Stephen Anderson, was completely sequenced
in 1981 by biochemist Fredrick Sanger in Cambridge, England. [FNI8]

Scientists have begun to sequence nucleotides other than those in HVI and HVII in an effort to
provide additional means of distinguishing different individuals' mtDNA. [FN19] They have focused,
for instance, on a region referred to as “Hypervariable Region [1I” (“HVIII), {FN20] also in the con-
trol region. In addition, even greater discrimination may be possible by typing certain nucleotides in
the coding region called Single Nucleotide Polymorphisms (“SNPs™), single locations along the
mtDNA genome exhibiting hypervariability. [FN21] Most forensic analysts do not currently type
these additional tocations along the mtDNA penome both because they know little about the variation
outside HVL and HVII and because of convenience and cost concerns. [FN22] Exceptions exist,
however: the Armed Forces DNA [dentification Laboratory (“AFDIL”) is currently attempting to de-
tect levels of variation throughout the entire miDNA genome for forensic purposes. [FN23]

MIDNA typing also differs significantly from nDNA typing because of the manner in which
MDNA s mhented. A child inherits twenty-three chromosomes from both of his parents; each set of
chromosomes contains a full complement of nDNA stuands with 3.2 billion base pairs. Thus, at each
location along the nDNA *59 strand, each individual has two genetic forms or *alleles” — one from
cach parent. {FN24] Of course, the parents each have two alleles at each location as well; which one
of these two alleles cach parent passes on is random. At each of the thirteen locations along the hu-
man nDNA genome used in forensic testing, only a limited number of possible alleles have been ob-
served. As recombination oceurs with each successive generation, different combinations of alleles
are created over time. In contrast, scientists generally believe that the human mtDNA genome is only
passed on from mother to child. [FN25] Consequently, all biological children of one woman will, ab-
sent mutations, have identical mtDNA profiles, and. going back generations, aff relatives within the
maternal lineage, absent mutations, will share the same m(DNA sequence. ’

While mDNA's lack of recombination makes miDNA sequences relatively static compared to
NDNA, miDNA exhibits a high rate of mutation between generations. Some regions of mtDNA
evolve at rates five to ten times faster than single-copy nuclear genes. [FN26] Consequently, while
cach member of a maternal line should theoretically exhibit identical mDNA profiles, the high muta-
tion rate of mtDNA means that the profiles of members of the same maternal line, particularly over
gencrayons. may be slightly different,

Individuals are “homoplasmic” with respect to their nuclear DNA profile, meaning that all nucle-
ar DNA strands found n a person’s body contain the identical genetic material and do not differ from
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cell to cell. As recently as ten years ago, most seientists considered the vast majority of individuals to
be “homoplasmic™ with respect to miIDNA as well. [FN27] Scientists now understand, however, that
most, if not all, individuals are actually “heteroplasmic” with respect to mtDNA, meaning that an in-
dividual's mtDNA sequence can differ among #60 locations in the body, or even within the same cell.
[FN28] Although heteroplasmy is routinely observed, its causes are not fully known, [FN29] The
chance of detecting heteroplasmy depends on the sequencing chemistry and techniques used. [FN30]
Seme body tissues, such as hairs, tend 1o show more variability in miDNA sequence than others.
[FN31]

Heteroplasmy and high mutation rates complicate forensic miDNA analysis In two respects. On
the one hand. samples from a suspect and a crime seene may, because of heteroplasmy, exhibit
mIDNA sequence differences even when the two are, in fact, from the same individual or lineage,
thus leading to potentially false exclusions. On the other hand, the suspect and crime scene samples
may exhibit sequence commonalities even when the two are, in fact, from different individuals.

One other important difference in the state of current nDNA and mtIDDNA typing is the existence
of population databases from which accurate frequency estimates can be generated. Scientists have
conducted many population stwdies to generate population {requency estimates for nDNA and have
reached some agreement that, using modifications (o account for population inter-relatedness, reliable
frequency estimates are possible. [FN32] In stark comrast, the frequency and distribution of miDNA
sequences i the population are not yet known, These population substructure issues with respect 1o
mtONA are the focus of nascent, but already guite active, scholarship among genetic anthropologists
and forensie scientists, [FN33] .

What iy known about the frequency of mtDNA profiles in the population suggests that, unlike
nuclear DNA, mtDNA profiles are far from randomly disiributed. Groups ol people with sinnlar
mtDNA within a circumscribed range of variation are called “haplogroups”; variation within a hap-
logroup divides people into “haplotypes,” or particular mtDNA sequences. Researchers have named
haplogroups observed in certain populations, based on the presence of certain *61 combinations of
variations. [[FN34] For example, fen mtDNA haplogroups have been identified at sigmficant frequen-
¢les in the Buropean and U.S. Buropean-American sub-populations. {FN33)

I THE USE OF FORENSIC MTDNA TESTING AS A TOOL OF INCLUSION IN CRIMINAL
TRIALS

To be clear, mIDNA typing s used as a tool of 1dentification in many fields unrelated to inculpa-
tion of suspects in criminal trials. Because mtIDNA is maternally inherited and found in higher copy
number than nDNA, mtDNA analysis is particularly helpful in conducting population studies for
medical, [FN36] genealogical, [FN37] and anthropological purposes, [FN38] and has been used by
the military to identify casualties of war and terrorism. [FN39] For example, through miDNA analys-
is, scientists have been able to identify victim remains from the World Trade Center tragedy, the Ok-
fahoma City bombing, the Bosnian War, natural disasters, and plane crashes. [FN40} The demon-
strated utility of mtDNA testing in these contexts stems *62 largely from its ability to identify mater-
nal lines and to exclude imdividuals whose profiles differ from questioned samples. For sinilar reas-
ons, MIDNA is appropriately used in crimmal cases (o exonerate persons whose mtDNA profiles are
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revealed inconsistent with crime scene samples. [FN47]

The FBI has led the Geld w the use of ntDNA evidence to incudpate crimunal suspects. The FBI
began studving mDNA tecimology i 1992 and conducting mDNA casework in 1996, [FN42] z,md s
now ane of a handfu) of pubhe and private laboratories in the United States that conduct forensic
mtDNA wsting. [FN43] Because the FBI is the federal government's {orensic laboratory, and because
SWOGDAM. under the auspices of the FBI, maintains the sole database used im the United States in
forensic mIDNA analysis, (his Article discusses its procedures as illustrative of all forensic mtDNA
labotatories, What follows 18 a description of the FRI's methods for developing a suspect's mitDNA
profile, determining whether the suspect should be *inctuded™ as a potential contributor because his
profile is consistent with the evidence sample profile, and caleulating the statistical significance of an
inclusion through estimation of sequence frequencies m the population using the SWGDAM data-
base. [FN44]

An analyst first sequences the HV] and VI regions of a sample found at the crime scene. Next,
assuming a suspect t has been identified and has submitted a DNA sample, the analyst sequences the
HVI and HVI regions of the suspeet’s sample and compares the two profiles agamst each other. The
FBI, according to its protocols, does not automatically exclude a suspect if his profile differs from
that of the evidence sample. Indeed, the FBI will only delinitively exclude a suspect il there are two
or more base pair differences between the samples with no evidence of heteroplasmy, on the theory
that one difference may be the result of heteroplasmy. [FN45]

While the FBI declares an automatic exclusion only in cases involving two or more differences,
the FBY will declare an incfusion (called a “lailure to exclude™) #63 under several different scenarios,
[FNA4G] Thus, 1f the examiner determines that the profiles of the suspect and evidentiary samples are
identical at each of the bases in HVI and HVIL the suspect 15 included as a possible contributor.
[FN47] The examiner also will not exclude the suspect il the profiles have a one base-pair difference
and cither sample displays heteroplasmy. [FN48] If the proliles have a one-base pair difference in
HVI and HVIT and no evidence exists that the suspect or evidence sample 1s heteroplasmic, the result
is “inconclusive.” and the suspect will again not be excluded. [FN49] As explained in Part I, the FBI
does not sequence outside VI and HVI to determine whether other differences exist besides those
already observed that could exclude the suspect as a potential coniributor to the evidence sample.

[f the suspect’s profile is consistent with the evidence profile, the analyst then compares this
shared profile to the SWGIDAM database. [FNS0] The entire database contams 3071 profiles. [FNST]
The database is subdivided o fourteen so-called “racial” sub-populations, [FN32] The database
profiles come from samples collected by *64 paternity testing laboratories, blood banks, FBI agents,
and scientific research groups. [FN&3] The classifications of the sequences are based on the self-
reporting of the individuals who agreed to give the samples. The FBI does not claim that these
samples are geographically diverse, randomly selected, or representative. Rather, the samples were
obtained in an ad hoc, non-random manner from a few locations. {FN54)

To generate frequency estimates from the SWGDAM database, forensic scientists count the num-
ber of times that the shared profile “matches™ a profile in cach of the sub-population databases {the
“counting method™). [FNSS] The analysts count only the number of appearances of the profile in the
database and not the appearances of the profile in the suspeet and in the evidence sample. Because
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the SWGDAM database amits the vast majority of mtDNA profiles and because more than 30% of
the profiles in the SWGDAM database appear only once in the database. [FNS6] this approach most
otten results in a count of zero observations or “hits.™

The analyst next estimates the rarity of the profile in various “racial” populations based on the
nunber of observations in cach of several sub-datubases categorized by self-reported ancestry, If the
analyst sces al least one observation, 65 this process involves dividing the number of observations
by the size of the database. [FN57) For example, if the profile were observed once in the Alrican-
American database (n = 1148), the frequency \,\ould be 171148 or 0.000871 1, The analyst would then
plau a 95% confidence interval around that number as a margin of error in estimating the frequency
in the larger population, [FN38] and the laboratory would report the uppet- -bound frequency. For an
observed frequency of 0.0008711, the uppu' conlidence limit is 0.002577. or 0.2577%, and the labor-
atory would report that about 99.74% of African Americans are emfudc d as potential contributors of
the sample.

Because all people sharing a common maternal lineage are expected to have the same mDNA se-
quence {excluding considerations of intergenerational mutation), the FBI acknowledges thal exam-
iners cannot declare identity based on miDNA analysis alone. Yet such small reported probabilities of
inclusion calculated from the SWGDAM database can suggest to juries that the consistency between
the mtDNA profiles is a “match” amounting to a statement of identity. [I'N59] Based on such small
frequency estimates, mtDNA evidence has thus become a powerful tool of prosecution. A closer ex-
amination suggests, however, that such [reguency estimates are based on faully scientific assunip-
tions that do not meet prevailing legal standards for admissibility of scientific evidence, and should
not, in their current state of development, be admitted against eriminal defendants at irial.

. THE DURBIOUS RELIABILITY OF FREQUENCY ESTIMATES ASSOCIATLD WITH
FORENSIC MTDNA

The current SWGDAM database suffers from several structural problems that make 1t incapable
of producing reliable estimates of mtDNA profile frequencies in particular geographical and ancestral
populations. First, the database is a statistically unsound sample set from which to estimate mtDNA
sequence frequencies *66 because it does not account for geographic and ancestral clustering of
identical or related mtDNA profiles. Specifically, the manner in which the samples are collecied
samples taken from a handful of arbitrarily selected regions of the United States - assumes, incor-
rectly, that miDNA profiles are x'mdomiy distributed in the population. But unlike nuclear DNA,
which always reflects inheritance of certain of the mother's and father's unique influences and thus
varies even between siblings (except identical twinsg), mitDNA is maternally inherited, does not re-
combine, and is far {rom randomly distributed in the population. Moreover, the “racial” categories in
the databases, do not sufficiently take into account the intra- and inter-ethnic diversity resulting from
well-documented ancestral migration patterns and clustering of profiles mto identifiable haplogroups.
Second. the SWGDAM database is too small in relation to the general populations it purports to rep-
resent 1o estimate such frequencies adequately. Third, even if the database were representafive and
large enough, significant previously unaddressed quality control problems undermine its reliability,
Fourth, as applied, the “counting method” potentially understates frequency estimates systematically
through assumptions biased against suspects. While each of these problems can be remedied, their
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existence suggests that reliance upon the current SWGDAM database is currently unlounded and that
such issues should, in any event, be addiessed by attornevs and the courts,

A MIDNA Is Not Bandosuly Disieibuted i the Populatinn

1 The Statistical Validity of the SWGDAM Darabase ls Premised on False Asswumptions about the
Distribution of MIDNA Profiies in the Population

Many of SWGDAM's sequences came from the same samples that existed in the FBI's STR data-
bases used to gencrate match statistics in forensic nDNA typing. [FN60] In nuclear DNA iesting,
forensic scientists typically obtai miniscule random match probability statistics generated by com-
parison of alleles at each of the thirteen standard STR lacations. [IF'N61] The nDNA STR databases,
and the validation studies thereof, were based on the prenuse that, particularly given the miniscule as-
sociated slatistics, only statistically insignificant genetic linkage exists within the populations
sampled. Accordingly. for nIDNA, it was concluded that sampling from a small number of locations
was acceptable. [FNO2]

This assumption of randomness is not valid with respect to mtDNA sequences. As explained be-
fow, because mIDNA is maternally inherited and not recombinant, *67 mtDNA_profiles are not ran-
domly distributed. The distribution of a particular mtDNA sequence is primarily a function of the mi-
aration of women. A child and his maternal great-great-great-great-grandmother, or a child and all of
his mother's gisters' children, are expected, absent mutations, to have identical miDNA profiles. Over
generations, profiles stay intact or mutate to a very similar sequence. [n addition, the high mutation
rates characteristic of the HVI and HVII regions create unique variants, including more recently cre-
ated ones that have not had time to spread from their location of origin. This creates geographical
areas where certain haplogroups or haplotypes are prevalent, and other areas where those same hap-
logroups and constituent haplotypes are wholly or largely nonexistent,

2. Phylogeographic Studies Confirm That MIDNA Haplogroups Exist and Arve Geographically Strati-
fied

Dazens of phylogeographic [FN63] studies have been performed to identify the geographic distri-
bution of mtDNA haplotypes in countries all over the world. although such studies are extremely lim-
ited in the United States. These studies demonstrate that mtDNA is not randomly distributed and that
different haplogroups and haplotypes are concentrated within certain populations that vary geograph-
ically. [FN64] Scientists rarely come across new nDNA gene types when studying new population
subgroups: however, the same is not true for mtDNA sequences. While certain haplogroups of
mtDNA sequences are widely distributed throughout the population, [FN65] many exist only within
certain geograplhic clusters, [FN66] *68 Non-randoimn mtDNA haplotype distributions also exists
within geographic locations, because of often subtle linguistic, religious, or economic/caste distine-
tions. [FN67]

Distinctive mtDNA haplotype distributions are not limited to rare or ancient populations; today,
different geographic regions demonstrate strikingly different mtDNA patterns. [FN68] For example, a
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particular cluster of mIDNA sequences called haplogroup J is widely distributed in western and cent-
ral Europe, bul is rare in the Iberian Peninsula. [FN69] A sub-haplogroup of that cluster has been ob-
served primarily in Britain, with one other oceurrence from an ancestor in Italy, {FN70] A mutation
that has an §% frequency within the Canary Islands has never been found ouiside the Islands, [FNTI]
One study related 1o the natives of Mozambique as compared 1o those in the Americas identilied a
considerable number of matches between Mozambique and American sequences from African hap-
Jogroups, including some sequences *69 that had never been observed outside Mozambique, as well
as others observed only in the American populations. [FN72] From 2000 to the present, the AFDIL
has been documenting such regional differences through a DOJ-funded effort to create databases of
mtDNA conirol region sequences for African-origin, Hispanic, and Central Asian individuals. As of
July 2003, AFDIL lmd databased 249 African-American, 646 U.S. Hispanic, and nearly 2500 Cent-
ral Asia samples.” [FN73] The five-year project “is intended to ... investigate the potential for
forensically significant regional variation within U.S. racial/ethnic groups”™ and has success-tully un-
earthed such significant resulis, particularly with respect to U.S. H;spamc 13 \7-1] Based on (hese
observed differences, AFDIL I‘&pOlELd to the National Institute of Justice that its “work establishes
that there is highly significant geographic variation of mtDNA types among individuals classified as
“Hispanics' in the United States™ and that “[(Jhis has serious implications for the appropriate structur-
ing of forensic mtDNA population databases.” [FN75] To the AFDIL researchers, “[ift seems very
unlikely that reference 1o a single Hispanic database can be justified in evaluating the significance of
ntDNA matching in the Hispanic population.” [IFN76]

Similarly, a study of the Han Chinese revealed dramatic regional differences in impl@gump fre-
quencies among a population that constitutes 93% of the Chinese population and nearly 20% of the
world's popah&mm [FN77] Researchers examined 263 unrelated Han Chinese samples taken from six
different provinees. They observed that, while certain haplogroups made wp almost 20% of the popu-
lation in a certain province, the haplogroup was nonexistent in a different province. Ultimately, the
clustering in particular provinces was so pronounced that the authors concluded that an Fast Asian
database, or even “Northern Han™ and “Southern Han™ dambasm would grossly underestimate the
frequency of certain groups of sequences*70 that themselves are highly common in surrounding re-
gions, [I'N78]

MIDNA population genetic linkage in North America - discussed in detail in the next lwo sce-
tions — is also well documented in scientific research. [FN79] Whether the heterogeneous geograph-
ic distribution of mDNA lineages reflects genctie ¢ immmg inadequate sampling, or some combing-
tion of the twoa, it appears clear that the sampling of ntDNA paohlw must take into account geo-
araphic heterogeneity and stratification in order to create representative databases for use in forensic
Lyping.

3. Significant Ancestry-Related Population Substructure Existy in the Distvribuiion of MIDNA Se-
quences in the African-American Population

The SWODAM database also [ails 1o account for ancestry-related clustering ol haplogroups in the
United States, particularly with respect w the collective experience of African Americans, whose
post-slavery era migration patterns are well documented. [FN80] The oldesi mtDNA profiles stem
from Africa, whose population®71 displays great regional diversity and heterogencity in mtDNA pro-
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files. [FN&1] In some regions, specific mtDNA proliles are common: i others, the same miDNA pro-
files are rare or nonexistent. [FN821 Scientific studies in Afvica cepeatedly uncaver more unknown
and previously unexamined mibINA sequences, and far more is left to fearn about regional differ-
ences that exist both now and bundreds of vears ago.

During the period of slavery in the United States, the forced migration of Africans to the New
World brought these regional differences (o the United States and led to significant regional differ-
ences 1y the ethnie and geographic ancestry of African Americans, [FN83] Varlous political, econom-
ic, and cultural factors associated with the implementation of slavery contributed o these regional
differences. For instance. during the pertod of slavery in the South, plantation owners in South Caro-
lina primarily grew rice. These owners sought West Afvicans who already knew how 1o grow rice and
therefore imported enslaved Africans from the “Grain Caast” of Africa. [FNR41 In contrast, in Vir-
ginia, plantation owners primarily sought to grow tobacco. [FN&S] The arca surrounding the tobacco
farms was swanmpy, and with the swamps, mosquitoes and malaria were common, [FN86] Neither
Native American nor Buropean American workers had genetic resistance to malaria and were dying
in Jarge numbers. Plantation owners songht enslaved Africans resistant to malaria and turned to the
“Gold Coast” modern day Ghasa and Benin. [FN87] Similarly. because *72 Portugucse and
French slave traders were the primary slave traffickers i New Orleans, many of the enslaved Afyic-
ans brought to Louisiana were from Angola. [I'NK&] Thus, the forced migration of enslaved Africans
to the United States led 1o geographic variation in this country sumilar to that of regional African vari-
abon.

Once in the United States, the clusters of African Americans either remained in their geographical
arigins or migrated i distinet groups, as fanuly members joined family members, friends followed
friends, and neighbors encouraged neighbors to emigrate. [FN89] This patterned migration resulted in
further geographic vartation throughout the United States. For the most part, this took place during
the “Great Migration” roughly 1910 to 1930 — when Afncan Americans in the rural south
traveled north for better jobs 1 light of World War I and a boll weevil crop infestation in the South.
[EN9G] These migrations ok predictable routes: African Americans from Mississippi, Alabama, and
Louisiana largely followed the Mississippi River and migrated 1o the great cities of the Midwest, such
as Detroit, Chicago, Cleveland. and Kansas City: and African Americans from the Carolinas and Vir-
ginia tended to travel up the coasiline to Washington., D.C.. Philadelphia. and New York. [FNOI1]
Notwithstanding the effects of this large-scale migration, most African Americans have remained in
the southern part of the United States. in the erescent-shaped region ranging {rom Washington, D.C.
to Louisiana. [FN92] Today, scientists observe genetic variation among African Americans in differ-
ent reglons of the country based upon the routes of those African Americans who migrated there and
based on the vanable levels of mixing with European Americans in different parts of the United
States,

Heterogeneity also exists i African-American ntDNA profiles as one moves westward across
the country. African Americans living in the western United States tend to exhibit larger percentages
of Puropean and Native American ancestry than those living in the South, Mid-Atlantic, and Midw-
est. [IPN93T These phenomena may be the vesult of history, in that western territorics and states had
less restrictive soctal mmores with respect to interracial relationships at the time of greatest migration,
Additionally, the number of Native Americans surviving Luropean setilement living in western states
was signtficantly higher than in the *73 cast, which helps to explain the Native-American
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“admixture” in African-American m{DNA proliles. [FIN94]

A furthier critical dimension of regional variation in mtDNA profiles is a result of the variation in
the level of “admixture” between African Americans and other groups around the couniry. bor ex-
ample, while African Americans li\fing, in Charleston, South Caroling, possess about 6.5% of
European maternal ancestry, this figure is much higher i Baltimore (14.94%). New York (9.11%),
and Pittsburgh (9.9%0). [FN9S5] To determine the frequency of an miDNA sequence at a Charleston
crime scene, for example, a forensic scientist should use a database that takes o account the types
of mDNA profiles that exist in Charleston. As further illustration, Jamaican Americans, whose
mtDNA is on average 12,93% derived from European ancestry, have quite different mtDNA proliles
from African Americans in most American cities — information that should be known to the forensic
scientist in electing to which mtDNA database to compare the questioned profile. {FN96] The SWG-
DAM database does not account for, or reflect, these regional differences.

4. Population Substructire with Respect to MUDNA Sequences in the United States and Other, Non-
African-American Ancestral Populations

The SWGDAM database also fails to account [or regional variation i other LS. ethnie groups.
For example, while the database has a Hispanic category, most geneticisis agree (hat the term
“Hispanic” is primarily a language-based categorization, not a genctic one. [FN97} Not surprisingly,
then, ndividuals in the linguistic category “Hispanic™ display tremendous anmounts of genetic vari-
ation. [FN98] One cannot reasonably claim, for example, that Hispanics living in Seuth Florida
{largely of Cuban and Puerto Rican ancestry) are genetically representative of Hispanies living in
California (Jargely Mexican in ancestry). Yet the design of the SWGDAM miDNA database assumes
that mIDNA profiles of Hispanic-*74 Americans are randemly distributed, This failure to account for
genetic diversity is particularly troubling given that the FBI does distinguish between Southeast und
Southwest Hispanics in its nuclear DNA database, presumably to account tor population subsiructure
within the “Hispanic” population. [FN99] The FBI's attenipt to subcategorize its (inore recombinant)
nDNA database to account for substructure is laudable, but the lack of recombination in mtDNA in-
heritance makes geographic clustering all the more evitical in designing a representative mtDNA pop-
ulation database.

A simple contrast between the SWGDAM database and various compilations of mtDNA se-
quences observed in the published literature highlights the database's lack ol geographic representa-
tion. For example, the SWGDAM database contains only two categories of Native-American mtl')\‘;’\
profiles, Apache and Navajo, which contain 180 and 146 mtDNA sequences, respectiv ely. These
SWGDAM sub-databases are incomplete and unrepresentative. Haplogroup 12 exists in Apache an-
thropological databases but is completely missing from the SWGDAM Apache database. [FN100]

The frequency of Haplogroup X in studies in the academic lierature is fowr-to-five times greater
than in the corresponding SWGDAM database. [FNT01] More generally, the collections of mtDNA
sequences in the research literature — which are .1ppmmmdtdv one-third the size of the SWGDAM
database — report entire haplogroups not present in the SWGDAM database and significantly differ-
ent percentages of the kinds of baplotypes represented in the SWGDAM database. [FN102]

The same issue of disproportionate representation of sub-populations 15 also reflected in SWG-
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DAM's last Asian databases, The database fails to account for the proportional ancestry of [ast Asi-
an Americans, The 753 mdividuals in the SWGDAM Last Asian database are [rom China, Korea, Ja-
pan and Thailand, with almost half from China. [FN103] Significant disconnect exists between the
SWGDANM #7585 database and the 2000 U.S. Census figures. [FN104] For example, based on the 2000
Census, 18.3% of the U.S. Asian population is Filipino, while there are no Filipinos in the SWGDAM
databasc. [FN10S] Similarly, the percentage of Chinese and Korean mdividuals in the SWGDAM
database 1s double that reflected in the Census, while the databasce's percentage of Asian-Indians is
one-seventh of their irue percentage of the population in 2000, Simply put, the SWGDAM database is
noi representative of the distribution of Asian-American source populations. [FN106]

The Caucasian database 1s also problematic i its apparent failure to account for non-random dis-
tribution of ancestral haplogroups. Those who argue that SWGDAM's Caucasian database is repres-
entative pomt to the fact that its samples include 44.2% of the H Haplogroup, which appears in ap-
proximately the same proportion in certain Western Luropean countries. {FN107] But the percentage
of “H” varies widely outside a handful of counfries in Western Europe, such as countries in Scand-
mavia, Hastern Lurope, and parts of West Europe such as France, Northern Germany, and Scotland

areas where, of course, many American 76 families originated. [FNT0¥]

In sum, the SWGDAM database appears to musrepresent the regional genctic diversity of mtDNA
profiles to ignore studies showing tremendous intra-group diversity in the various macro-ethnic cat-
cgories represented in the database. The database combines internally heterogencous groups under
broad rubrics without a demonstration that the deviation from homogeneity would have negligible
consequences in reporting miIDNA mateh significance. If the database is nat representative. it does
not serve its mtesded purpose of providing a random selection of the relevant population from which
reliable sequence frequency estiimates may be calculated. In turn, if the database does not produce re-
linble frequency estimates, 1ts admissibility under the prevailing rules for admission of scientifie
evidence would, as discussed below mn Part IV, seem to be questionable at best. [FN109]

B. The Size of the SWGDAM Database

Given the depree of known mtDNA genetic variation, the SWGDAM database, whether the sus-
veyed category containg 8 profiles (the Pakistani category ol the database). 1148 profiles (the Alrie-
an-American category of the database), or SO71 profiles (the total number of profiles in the database),
is too small 1o provide meaningful estimates of sequence frequencies. Extrapolation from small
sample sizes inhibits the ability to make meaningful mtDNA profile frequency estimates, and statist-
ical claimig about fregquency estimates based on databases smaller than one hundred profiles are par-
ticularly questionable. [FNT10] While the farger categories such as the Caucasian, African-American,
and Hispanic databases may appear to contain a considerable number of profiles, such appearances
are misleading. Even the relatively larger databases are insafficient, both because the validation work
*77 underlying those databases is incomplete [FNTIT] and because individuals in those categories
come from a nuch wider geographic range than the smaller. more narvowly targeted databases. |

Take the African-American database, containing 1148 profiles, as an example. Assume, for the

sake of illustration, that the database contains 1200 profiles and is representative of the relevant pop-
ulation, Given that many mtDNA profiles oceur with a frequency of at least 1 per 1000, or 0.1%, one
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can state that there 1s o 99.9% chance that any particular person in the relevant population will no7 ex-
hubir this profile. In a 1200-sequence database presumed 10 be representative, the probability of com-
pletely missing a profile that is as common as 1 1000 is 30.1%, [FN112] In an wwrepreseniative
database, where the distribution of sequence frequencies is unknown, such a probability cannot even
be calenlated, To predict the frequency of a given mtDNA frequency, the database needs to be both
representative and sulliciently large.

Any determination of how large the database must be to provide accurate {requency estimates
must take into account what scientists presently know about mtDNA haplotype frequencies, For ex-
araple, over 30% of known mtDNA sequences have been observed just one time, [IFNT13] Theretore,
in a database of one thousand samples, one would expect that five hundred of the samples occur only
once in the database. I an additional 1000 imdividuals were sampled, the likelihood that those same
five hundred samples would each be observed only once decreases significantly. In addition, given
that mtDNA sequence frequencies in the population are yel unknown, ancestral categories not yet ac-
counted for in the SWGDAM database may have significantly higher or lower {frequencies of unique
sequences. So as not to underestimate the frequency ol a suspect’s profile in determining the probat-
ive value of a “match,” databases should be constructed to *78 minimize the probability of missing o
rare profile and to maximize the probability that the database represents all possible profiles in the
relevant popuiation.

To the authors' knowledge, no published article on mtDNA 1yping has suggested how large a
database would have to be 1o generate accurale mtlINA sequence [requency statistics for {orensic
use, and the authors do not speculate 1n this article as to how large such a forensic database would
have to be. Scientists are still in the process of collecting mtDNA sawiples and determining the extent
of geographic and ancestry-related substructure in the distribution of mtDNA profiles. The scientific
community must arrive at an accurate estimate of the level of mtDNA variation, and the distribution
of profiles, in the population before determining how many, and what type of, samples would be ne-
cessary 1o create a statistically sound forensic miIDNA database.

C. Quality Control Issues

There is reason to believe that the SWGDAM database contains errors that potentially affect the
quality of the data and therefore potentially undercut the ability of the database to generate accurate
statistical estimates. Not surprisingly, mtDNA sequencing — which involves typing the 600-base
HVEII region and hand-transcribing the positions at which the sequence differs from the CRS - res-
ults 1n many more trapscription errors than does nDNA testing, [FNT14] Human errors also stem
from incorrect recording or exchanging of laboratory samples or misreading of machine outpuis,
[FNTT3] Outside scientists have found several transcription errors in the SWGDAM database,
[FN116] Upon the publishing of such ervors, the FBI has conducted its own studies and found even
more ervors. [FN117]

The lack of quality control has subjected the SWGDAM database to international®79 criticism,
For example, several Buropean scholars, after inspecting the database for errors, have written abhout
its “poor quality,” saving that reliance on its utiluy “inhibiffs] the generation of a rew reliable
MDNA database i the Unied States.” [ENTIY]
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For te African-American database. the researchers conducted a phylogenetic analysis — the use
ol computer algorithms to detect inconsistencies in the evolutionary position of individual sequences
resulting from miscoding or recombining of computer records during data entry — and observed “a
number of major deficiencies.” suggesting a confusion of specimens in the laboratory or faulty data
entry. [FN119] Beeause the FBI's raw data is not publicly available for reexamination and correction
by independent scientists, the Furopean scientists were unable to manually look for errors; instead,
the FBI was notified of their findings with the hope that the FBE would conduct a comprehensive in-
vestigation into the accuracy of the database profiles. [FN120]

Instead. the FBI's response to these reporis of errors was to couduct only a partial inquiry for er-
ror correction. [FN1211 Specifically, when notified of the findings ol error by the Eurapean scholars,
the FBI conducted a phylogenetic analysis and partial manual verification of its database, uncovering
additional errors. Despite finding a number of errors in the manuul verification process, the I'BI only
checked a small percentage of the SWGDAM profiles manually. For example, only 196 of the 1148
sequences in the African-American database were so checked, [FN122] leaving unknown how many
other errors exist in the African-American database or in the other subpopulation databases. Given
that only the FBI has the ability to conduct a complete inquiry into errors in its database, and that the
FBI currently refuses to grant non-employees uncontrolled access to its raw data, [FN123] no appar-
ent means exist for independent reviewers to ensure that the SWGDAM database is now free of such
errors. (FNT24

*80 [). Problems with the Couniing Method

The present method ol estimating the frequency of a sequence in the population ~— counting the
number of hits in the SWGDAM forensic database and calculating an upper-bound confidence inter-
val around ihat number — does not take into account the observations of the profile in the suspect
sample and in the evidence sample. In cases in which the suspect sample and the evidence samiple are
consistent for reasons other than the suspect being the source, this approach systematically underes-
timates the frequency of questioned mtDNA profile in the relevant population. This issue should be
addressed and resalved by attorneys and courts, given the effect such underestimations can have on
the presumption of innocence,

Again, consider the hypothetical in which a suspeet's mDNA sequence is consistent with that
found at the crime scene, and the shared profile s compared to the SWGDAM African-American
database, where the number of profiles is 1148 (n = [148) and where the database is assumed to be
representative and random. [f an examiner searches the database and does not find the shared profile,
she reports the number of hits as zero, reporting that the suspect's profile has never been seen before
in the database. But the suspect's profile has arguably been seen (wice: once in the suspect himsel!
and once in the evidence sample. Failing to count the observation of the profile in the suspect as a hit
in the database scems to ignore useful and relevant information. The suspect is, after all, part of the
relevant population, and there appears to be no reason to consider him outside the scope of the data-
base of profiles. Thus, rather than conduct a {requency estimate based upon zero hits in a database of
1148 samples, the examiner should, at the very least, conduct a frequency estimate based upon one
hit in a database of 1149 (n+1) samples,
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Moreover, the election to disregard the observation of the profile in the suspect's sample and n
the evidence sample may implicate the presumption of imnocence. Most jurisdictions have a jury in-
struction providing that, unless and until the suspect is proven guilty by the prosecution and the jury
renders a verdict of guilty, the suspect in a criminal trial is presumed nocent in the eyes ot the jury,
[ENT1251 11 that *81 presumption is taken seriously, the evidence sample and the suspect’s sample
should not be presumed to contirm the same person, After all, the question of whether or not the sus-
pect actually contributed the sample is the very question o which the mtDNA frequency estimate is
relevant. Thus, the most appropriate assumption is that the suspect's profile has been seen twice: once
in the evidence sample and once in the suspeet's sample. Theretore, in the hypothetical, the FBI
should conduct a frequency estimate based upon two hits in a sample of 1150 (0+2) sequences,
[FN126] Such modifications to the “counting method™ affect in some cases, dramatically so
[FN127] — the reported frequency estimates and therefore should be provided to the jury.

TO COURTS AND JURILS

ES

IV, COMMUNICATION OF SWGDAM DATABASLE 1SSULS
THROUGH ADMISSIBILITY CHALLENG

Notwithstanding these inherent problems with using the SWGDAM database to caleulate the stat-
istical significance of a mtDNA “inclusion.” the burgeoning use of miDNA evidence in criminal tri-
als throughout the country has continued unabated. The reason, as discussed below, 1s not that large
numbers of courts have rejected challenges based on these problems; rather, courts and defense coun-
sel are generally not gware of the existence or scope of the scientific dispute over the reliability of
the FBI's methods. It is critical that courts be apprised of these issues through admissibility chal-
lenges so that they may have the opportunity to examine the igsues and ensure that only rehable soi-
entific evidence Js used agamst criminal *§2 defendants,

A. Legal Standards Governing Admission of Scientific Evidence

Maost LS. courts employ one of two tests to determine admigsibility of novel scientific evidence.
A number of jurisdictions follow Ffrye vo United States, [FNI28] admitting novel scientific evidence
only when the methodology used is “generally accepted™ in the relevant scientific community.
[FN129] Sall others, including the federal courts, follow the test set forth by the Supreme Court in
Davbert v. Merrell Dow Pharmacenticals, ITnc., [FN130] in which the Court construed the Federal
Rule of Evidence governing admission of expert testimony to require that trial judges make an inde-
pendent judicial determination whether the scientific evidence is sufficiently reliable, [FN131] Snll
other courts follow some combination of the two dominant approaches or another, more idiosyneratic
approach. [FN132] Because the vast majority of jurisdictions subscribe to either Fryve, Danbert, or a
hybrid standard, this section focuses on the two dominant standards.

The Frye standard requires that the scientific community approve of a technigue belore it may be
used in courts. 1f scientists, significant cither in number or expertise, publicly oppose a new tech-
nique as unreliable, the trial judge must exclude the evidence. [FN133] The Frye standard is mher-
ently conservative in that it requires those experts who are in a position best to understand and review
a procedure to pass on its reliability. While the waiting period that scientific evidence and technigues
must endure before gaining legal acceptance under Frye *83 has generated criticism, [FNI347 the
Fryve standard remains the standard for admission of scientific evidence in a number of jurisdictions.
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In Darbert. the Supreme Court rejected the Frve standard for use i federal court and concluded
that that the Federal Rujes of Lyvidence require judges 1o act as gatekeepers, making a “prelimimary
assessnient of whether the reasoning or methodology underlying the testimony is scientifically valid
and of whether that reasoning or methodology properly can be apphied to the facts at issue.” [FN1335]
The Supreme Court set out a Hlexible and nonexclusive list of factors for courts to consider, including
(1) whether the science underlying the questioned evidence can be, and has been, empirically tested:
(2) whether the science has been subjected to peer review and publication: (3) whether there is a
known or potential rate of error; (4) whether standards exist and are maintained to control the tech-
nique’s operation; and (5) whether the scientific proposition at issue has been generally accepted.
[EN136] If, after considering these and any other relevant factors, the trial judge determines that the
scientific methodology is both “reliable”™ and “fit[s]” the circumstances of the case, [FN137] the evid-
ence is admissible. [FN138] While Daubert involved interpretation of a Federal Rule, many states
have adopted the Daubers standard. [FN139]

As numerous commientators have observed and courts have held, evidence of a DNA inclusion or
match has little meaning without a sense of the frequency of the profile in the population. [FN140] If
the frequency of a profile from evidence at the crime scene were found in 99% of the general popula-
tion, for example, the fact that the defendant is a potential contributor would have only nominal pro-
bative value, And while expert testimony as to frequency statistics may not be necessary where the is-
sue s the (requency ol people with blond hair or other information easily accessible through common
huntan experience, most jurors have litile 1 any *84 intuition as to the relative frequencies of mtDNA
sequences in the population. [FN1417 Thus, as a legal matter, the statistical methodology used to es-
timate the significance of an inclusion or maich must independently pass muster under cither the Frye
or Darehert standard of admissibility for scientific-evidence,

Neither Daubers nor Frye sets a maote “lenient” threshold for admissibility than the other; both re-
quire a prewial showing of sclentific validitv, The principal distinction between the two lies in the
question, “wha decides the issue of scientific validity?” Under Frye, the trial court defers to the opin-
jons of scientists as to whether a particular scientific advancement is valid. Under Dawbhert, the court
considers the views of scientists but, ultimately. the court itself determines the scientific validity of
the evidence. Under either standard, evidence with a strong scientific foundation will likely be admit-
ted; evidence lacking such a foundation will likely be excluded. [FN142] For the reasons given in
Part 1L, this Article submits that forensic mDNA does not vel have a strong enough scientific undey-
pinning to satisfy either the £rye of Daihert standards for admissibility, and courts should take great
care prior to admitting such evidence -~ whether by the prosecution seeking to inculpate a defendant
or by the defense seeking to convince the jury that an wicharged third party is the true perpetrator.

B. The Importance of Well-Litigated Admissibility Challenges to the Reliability of MIDNA Evidence
Used Against Criminal Defendants

The stakes in admitting mDNA evidence without a proper scientific foundation are high; because
reliance on the SWGDAM database potentially underestimates the frequency statistic, jurors typieally
hear that the defendant belongs to the less than 1% of the population who could have contributed the
miDNA, and, therefore, are given the sense that the defendant fikely committed the offense. {FN143]
An additional concem is that jurors will contuse miDNA with nDNA, which has an *85 aura of infal-
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libility from its coverage in the papular press and is viewed as having an almost mysterious quality as
a tool of identification, In fact, recent jury studies suggest that jurors may confuse dillerent types of
DNA. and may sce all DNA evidence as infallible. [FN144]

[f litigants do not umely apprise trial ju idges of these scientifie issues, courts will not have the op-
portunity to determine w hether, in light ot £ such ssues, the proffered miDNA inclusion statisties that
will be reported to the jury are scientifically unsound or are not generally accepted in the scientific
community. Due in large part to the fact that miDNA evidence is oflen admitted against a defendant
without any challenge to its admissibility, most courts are simply unaware of the unique aspects ol
MtDNA typing as compared to nDNA typing, and have not been exposed to the scientific literature
discussing the problems with the SWGDAM database. While the majority of the few courts that have
ruled on the admissibility of mDNA evidence have approved ol its use against a defendant, judicial
consideration of this form of evidence is in its infancy. To date, only two published opinions from
federal courts address the admissibility of mtDNA evidence, along with a handful of published state
trial and appellate decisions. Significantly, no state court of last resort has yet ruled miIDNA evidence
admissible under a Frye- 1\';)» standard. [FNT45] Only one [ederal appeliate court and two state su-
preme *86 courls have ruled miDNA admissible under a Daubert-like standard. [FN146] In many of
these cases, the evidence was admitied without the trial court ever hearing a witness contrary to the
government's forensic scientist vouching for admission of the evidence. [FN147] None of the pub-
lished decisions discusses in a meaningful way problems with the content of the databases used 1o
generate frequency statistics, [FN148] In addition, scholars in legal academia, while recognizing gen-
eral issues with respect to admission of mtDNA evidence in criminal trials, have not yet begun 1o dis-
cuss the database problems at length. [FN149)

The lack of awareness on the part of courts and other participants in the legal system with respect
to the problems with the SWGDAM database and other imporiant scientific 1ssues is compounded by
the fact that most practicing forensic scientists are nol part of, and perhaps not even aware of, the
conversation taking place among medical geneticists, evolutionary biologists, and molecular anthro-
pologists concerning the extent of genetic individuality and diversity of miDNA. [FN150] Addition-
ally, because most criminal defendants do not have the resources to mount complicated, expensive
admissibility challenges to foreusic mtDNA evidence, the *87 emerging and accumulated knowledge
of scientists who regularly work outside the legal sysiem appears not to be making its way mnto
courtrooms before judges and juries. Professors Mildred Cho and Pamela Sankler express the need to
bridge the pap between science inside, and outside, the courtroom:

[The] series of arguments and counterarguments about the association between ‘race’ and
patterns of DNA markers [that] has been unfolding in the medical genetics literature over the
last four years ... are relevant to, and should include. forensic geneticists.... These conversations
are directly refevant to the forensics genetics community]. but they} have not been widely ex-
tended into this group. There is an urgent need to expand this debaie into the field of forensics.
[FN15T] .

While hiring experts to testify at admissibility hearings may be beyond a particular defendant’s
means, individual attorneys and defender institutions should at the very least bring to courts’ attention
the scientilic studies discussed in articles such as this one, so that courts will begin 1o take notice of
evidence of both a lack of general acceptance i the scientific community of using the SWGDAM
database 1o generate mIDNA frequency estimates. which may render the ntDNA evidence inadmiss-
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ible under Frye, and a lack of scientific validity in using the database, evidence that, il accepted.
would potentially render the miDNA evidence inadmissible under a Deawders-like standard.

CONCLUSION

What can be done to ensure that mUDNA evidence 1s used fairly and effectively as “inclusion™
evidence? In the first instance. boih forensic scientisls and the broader scientific community should
wark (o improve the science of nIDNA frequency statistics to provide a sufficient scientific under-
pinning for miDNA (o support its adnussion in criminal cases. Scientists should also follow the lead
of laboratories such as AFDIL by increasing the discriminatory power of ntDDNA typing and decrease
the chance of a false inclusion, by typing additional Jocations in both the control region and coding
region of the mtDNA genome, and by taking advantage of SNP technology.

Additionally, the SWGDAM forensic mtDNA database should be corrected and expanded. Spe-
cifically, before mtDNA evidence is used as inclusion evidence in the courtroom, the scientific com-
munity éshOLild colleet more data on human migration patterns, including migration patterns within the
United States, to identify possible locations of miDNA clusters based on historical developments.
Upon generating that data, the scientists should conduct phylogeographic as well as phylogenetic
studies to determine not only the full diversity of mtDNA *88 sequences in the population, but the
geographic distribution of such sequences as well. Upon understanding the geographic distribution-of
such sequences, the criminal mwm community xhimld develop regional databases that reflect un-
even geagraphic distribution of mtDNA sequences. In doing so, efforts should be made to vastly in-
crease the number of sequences in those databases over the current size, by additional samphngﬁ and
by accessing t‘i;c raw datz from the published academic studies and adding that data to the regional
forensic databases.

Furthermore, because databases are only useful if their data are accurate, forensic scientists
should develop and implement an additional quality assurance procedure to create a systematic means
of identifying, minimizing, and correcting database errors, including the implementation of quality
control measures urged by AFDIL and other reputable laboratories. Forensic scientists should also
open up the raw data of the sequences in the SWGDAM database to independent researchers to per-
mit outside review of the database, and immediately implement a complete manual verification of
every sequence in the database, double-checked visually and by hand, base-pair by base-pair. Errors
should not be accepted.

Moreover, we suggest modification in the counting method. by accounting for the observation of
the profile in the suspect and the evidence sample when determining the number of “hits” in the data-
base, and using a 99% conlidence interval to reflect the grave need to avoid error in criminal trials.
Such a process accmd\ maore with a constitutional presumption of innocence.

Finally, prosecutors, defense attorneys, and judges must be vigilant in ensuring the reliability of
MDNA evidence admitted in criminal trials. As Professor Michael Saks notes, the true “‘revolution’
of Dauberr Hes” in the fact that “[jJudges and lawyers, long insulated from the scientific revolution,
are now obligated 10 become familiar with the methods and culture of science.” [FN152] As scientists
and legal professionals work to foster an understanding of the “methods and culture of science™ in the
courtroom. genuinely reliable evidence will appear before juries. promoting greater confidence in the
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outcome of eriminal trials,
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18, 2005, at the Sixth International Forensic Statistics Conference, We thank the other participants
" for their comments. We also thank Bessie Dewar, Dr. Jason Eshleman, Alison Flaum, Amy Homer,
Professor Jeffrey Kirchmeier, Julia Leighton, Dr. Andrew Louden, Amit Mehtla, Renee Raymond.
Jessica Reust, the Honorable }. Michael Ryan, Richard Schmechel, Sarah Turberville, and Anish
Vashistha for their assistance with this Article. Any mistakes are our own. For communications,
please contact Edward J. Ungvarsky at eungvarskyt@pdsde.org.

[FN1]. The first use of nuclear DNA in a criminal rial was m a Florida sexual assault trial in 1987,
See NORAHM RUDIN & KEITH INMAN, AN INTRODUCTION TO FORENSIC DNA EVIDENCL
186, 187 (2d ed, 2001) (discussing Florida v. Andrews),

[FN2]. See, e.g., Max M. Houck & Brace Budowle, Correlation of Microscopic and Mitochondrial
DNA Hair Comparisons, 47 J. FORENSIC SCI 1, 4 (2002) (noting that mtDNA has been used to ex-
clude suspects who were originally included lalsely based on microscopic hair analysis).

[FN3]. The term “match”™ in the context of forensic mtDNA typing is misleading becanse ntDNA is
maternally inherited and nonrecombinant and therefore is not a unique identifier. See discussion infra
at 58-99.

[EN4]. See, e.g.. DAVID L. FAIGMAN ET AL, 3 MODERN SCIENTIFIC EVIDENCE § 25-1.2.]
(2d ed. 2002) (listing criminal cases admitting miIDNA evidence agamst defendant). The federal gov-
ernment is in the process of greatly expanding its use of mtDNA typing in criminal cases. See The
FBI Selects 4 Regional MIDNA Laboraiories, 6 FORENSIC SCI. COMM. (Jan. 2004), available at
hitp:// www fbi.gov/hg/lab/fse/backissu/jan2004/shortcomm/2004 01 shortO2.htm (“As laboratories
become operational during the next two years, the effect will be to double the FBI's capacity to deliv-
er no~-cost mDNA analysis to the eriminal justice system.”).

[IFNS]. See, ¢.g., United States v. Porter, 618 A.2d 629, 640 (ID.C. 1992} ("]t is the probability fea-
ture which is at the very core of the DNA evidence.”); United States v. Coff, 37 F. Supp. 2d 279, 282
(S.D.N.Y. 1999) (same). See generally David H. Kaye & George F. Sensabaugh Ir., Reference Guide
on DNA Evidence, in REFERENCE MANUAL ON SCIENTIFIC EVIDENCE 345 (2d ed. 2000)
(citing cases for proposition that “many courts have held that a DNA match is inadmissible unless the
expert attaches a sclentifically valid number to the figure”); NATIONAL RESEARCH COUNCIL,
THE EVALUATION OF FORENSIC DNA EVIDENCE 192 (1996) (discussing the statistical basis
for interpretation) {hereinafter NRC 11 (1996}]: NATIONAL RESEARCH COUNCIL, DNA TECH-
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[FNT5]. Anderson et al, supra note 14, at 457; Thomas Parsons & Michael Coble. /ncreasing the
Forensic Discriminetion {)f Mitochondrial DNA Testing Through Analvsis of the Entive Mitoc hondyi-
at DNA Genome, 42 CROATIAN MED. 1. 304, 304 {’OOI

[FN16]. See, e.g., Bruce Budowle et al., Genotype Profiles for Six Population Groups at the 13 COD-
IS Short Tandem Repear Core Loci and Other PCR-Based Loci, 1 FORENSIC SCL COMM. (July
1999), available at http:// www. bt gov/hg/lab/fsc/backissu/july 1999/budowle. him.

[FN17]. Holland & Parsons, supra note 14, at 24

[FN18]. Anderson et al., supra note 14, at 457; Richard M. Andrews et al., Reanalvsis and Revision
of the Cambridge Re)‘ezcm ¢ Sequence for Himmn Mirochondrial DNA, 23 NATURIL GENETICS 147
(Oct. 1999).

[FN197. See, e.g., Carla Bini & Stefania Ceccardi et al., Different Informativeness of Three Hyper-
variable Mitachondrial DNA Regions in the Population of Bologna (Italyj, 135 FORENSIC SCI.
INT'L 48 (2003); Sabine Lutz & Holger Wittig et al., fs fr Possible 10 Differentiate MDNA By Means
of HVIT In Samples Ther Cannor Be Distinguished By Sequencing the HVI and HVIT Regions?, 113
FORENSIC SCILLINT'L 97 {2000).

[FN20]. Lutz & Wittig, supra note 19, at 97.

[FN21]. See Michael D. Coble et al., Single Nucleotide Polymorphisms Over the intive MUDNA {Juz—
ome that icrease the Power of Forensic Testing in Cancasions, 118 INT'L 1. LEGAL MED.,
143-44 (2004) (discussing typing of SNPs, including position 16519, which is outside of HVI and
HVII and has greatest variability in entire mDNA genome): Luisa Pereira et al., Ivaluating the
Forensic Informativeness of MIDNA Haplogroup H Sub-Typing on a Eurasian Scale. FORENSIC
SCIL INT'L, available ar hutp://www sciencedirect.com (20055 (discriminating otherwise identical
haplotypes by sequencing eight coding region SNPs); Yong-Gang Yao et al., Phylogeographic Dif-
ferentiation of Mitochondrial DNA in Han Chinese, 70 AM. J. HUM. GENETICS 635, 648 (2002)
{noting that “[cJoding region information is indispensable for phylogenetic analysis of mtDNA™).

[FN22). See Coble et al., supra note 21, at 143-44 (discussing how further typing of regions outside
HVI and HVIT would require development of new databases and other costly and laborious efforts).

[FN23]. Parsons & Coble, supre note 15, at 305, See also Coble et al, supra note 21, at 137
(discussing the study about sequencing entire mtDNA genome to increase forensic discrimination);
Rebecca S, Just et al., Toward Increased Utility of MtDNA in Forensic Identificarions, 1468
FORENSIC SCI, INT'L S147 (2004) (discussing prehiminary results ol large-scale databasing project
targeting populations underrepresented in current forensic miDNA databases); Thomas 1. Parsons el
al., Report for U.S. Dep't of Justice, Office of Justice Programs, Progress of Project
2000-13-CX-K010. Homogeneous Fluorescent PCR Assays over the MIDNA Genome, up 1o June 30,
20085, provided in response to OJP FOLA No. 03-00258 {on file with authors) (explaining that, from
2000 to 2005, AFDIL has sequenced hundreds of full mtDNA genomes in the African-American,
Hispanic, and Central Asian populations in an effort to better account for documented regional vari-
alion in mIDNA sequence frequencies).
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[FN2AT BUTLER, supra note 12, at 20.

[FN23). See D Andrew Merriweather & Frederika A, Kaestle, AMitochondriat Recombination
(Continved), 285 SCL 835 (19993 (concluding mDNA is maternally inherited and finding no evid-
cnce for mtDNA recombination in humans). Other scientists have reported observations of
“recombination” — mixing belween maternal and paternal miDNA in offspring. See Adam Eyre-
Walker, Noel Smith & John Maynard Smith, How Clonal Ave Human Mitochondria?, 266 PROC.:
BIOLOGICAL SCL. 477 (1999). These observations are dix‘puta,d See, eg., Joanna L. Llson et al.,
Analysis of European MIDNAs for Recombination, 68 AM. 1. HUM. GENETICS 145, 145 (')(}UI)
(disagrecing with Eyre-Walker results and concluding “that ﬂu,rc 1s no compelling reason to overturn
the standard paradigm of clonal miDNA transmission in humans™); Peter Forster, To Err [s Human,
67 ANNALS OF HUM. GENETICS 2 (2003) (same). There have been some observations ot paternal
inheritance, see Marfanne Schwartz & John Vissing, Parernal Inheritance of Mitochondrial DNA,
347 NEW ENGLAND 1. OF MED. 576, 579 (Aug. 22, 2002) (observing paternal inheritance of
pathogenic mtDNA), but the phenomenon of paternal inheritance is an exception, 1f not a well under-
stood one, to the general rule of maternal inheritance.

[EN26]. Bruce Budowle et al., Forensics and Mitochondvial DNA: Applications, Debates, and
Foundations, 4 ANN, REV. GENOMICS & HUM, GENETICS 119, 121 (2003).

[FN271. See id. a1 128 (“A decade ago, most individuals were Lhou"hi to be homoplasmic.”™): Terry
Melwon, Mitochondrial IDNA Heter o,z)fu,mza , 16 FORENSIC SCL REV. 1, 3 (Jan. 2004).

[FN28). Walter Bir ct al.. Guidetines for Mitochondrial DNA Typing, 79 VOX SANGUINIS (21,
[22 (2000) (“[1}t is now thought that all individuals are heteroplasmic at some level.”™); Melton, supra
note 27, al 2 (°[17t is also certain that some degree of heteroplasmy exists in all individuals.”).

[FN29]. See lohn Buckleton, Simon Walsh, & Sallyann Harbison. Noneartosomal Forensic Muarkers,
it JOHN BUCKLETON, CHRISTOPHER M. TRIGGS & SIMON 1. WALSH. EDS., FORENSIC
DNA EVIDENCE INTERPRETATION 303 (2005) (discussing various theories); Peter D'Eustachio,
High Levels of Mitochondyial DNA Heteroplasmy in Huwnan Hairs by Budowle ef al., 130
FORENSIC SCILINT'L 63, 63 (2002) (“Major unresolved issues include the molecular mechanisms
vesponsible for the occurrence of hieteroplasmy to different extents in different tissues, and the pos-
sibility that heteroplasmy levels in an individual might vary with age.”).

[FN30]. Buckleton et al., supra note 29, at 304 (stating routine-sequencing methods cannot detect
heteroplasmy above scqmuung background noisc unless it approaches 20%).

[FN31]. Mark R. Wilson et al., 4 Family Exhibiting Heteroplasmy in the Human Mitochondrial DNA
Control Region Reveals Both Somatic Mosaicism and Propounced Segregation of Mitotypes, 100
HUM. GENETICS 167, 167 (1997

[FN321 The NRC's 1992 and 1996 reports on forensic DNA typing both contain lengthy discussions
of population substructure in the database used by the FBI to generate nDNA frequency tables and,

using the product rule, a “random match probability” over the thirteen locations used in forensic
nDNA testing. NRC 11 (1996), supra note §, at 122-23; NRC 1 (1992), supra note 5, at 74-77.
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[FN33]. See discussion infra at 1L

(FN34]. Mare W. Allard et al., Characrerization uf the Cancasian Haploprowps Present in the SWG-
DAM Forensic MIDNA Dataset jor 1771 Human Control Region Sequence, 47 J. FORENSIC SCL
1215, 1219 (2002).

[FN35]. Jd. See also Sarah A. Tishkoff et al., Genetic Analysis of African Populations: Human Fyolu-
tion and Complex Disease, 3 NATURE REVIEWS - GENETICS 611 (2002). '

[FN36). See, e.g., Douglas C. Wallace, Mitochondrial Disease in Man and Mouse, 283 SCL 1482,
1482 (1999).

[EN37). See, e.g., Mark Shriver & Rick Kittles, Genetic Ancestyy and the Search for Personalized
Genetic Histories, 5 NATURE REVIEWS - GENETICS 611, 611 (2004); Anne C. Stone, James L.
Starrs, & Mark Stoneking, Mitochondrial DNA Analysis of the Preswmpiive Remains of Jesse James,
46 J. FORENSIC SCI. 173, 173 (2001) (using miDNA to determine if particular remains could be
those of Jesse James): Lev A, Zhivotovsky, Recognition of the Remains of Tsar Nicolas 11 and His
Family: 4 Case of Premature Ideniification?, 26 ANNALS HUM. BIOLOGY 569, 569 (1999).

[FN38]. See, e.g.. Rebecca L. Cann et al., Mitochondrial DNA and Human Evolution, 325 NATURE
31, 31 (1987); Frederika A. Kaestle & K. Ann Horsburgh, dncient DNA iy Anthropology: Methods,
Applications, and Ethics. 45 YEARBOOK OF PHYS. ANTHROP. 92 (2002); Frederika A. Kaestle &
David Glen Smith, Ancient Mitochondrial DNA Evidence for Prehistoric Population Movement: The
Numie Expansion, 115 AM. J, PHYS. ANTHROP. 1-12 (2001) {using ancient and modern mDINA 10
test hypothesis that modern Native American inhabitants of Nevada are recent arrivals who replaced
previous inhabitants); Ripan S. Malhi et al., Patterns of MIDNA Diversity in Northwestern North
America, 76 HUM. BIOLOGY 33, 33-34 (2004) (using ancient and modern mtNA to show signific-
ant migration from sub arctic and Pacific coast into Columbian Plateau region); Stéphamie Plaza et
al., Insights into the Western Bantu Dispersal: MIDNA Lineage Analysis in Angola, 115 HUM, GE-
NETICS 439 (2004) (using mtDNA to clarify spread of Bantu populations throughout Africa and to
trace movement of slaves into Brazil {rom Angola).

[FN39]. The Armed Forces DNA Identification Laboratory engages in such identification procedures
using ntDNA testing for casualties from wartime and disasters, See AFDIL Mitochondrial DNA
(MIDNA) Section, hiip:// www.afip.org/Departments/oafine/dna/aldil/mito.himl (last visited Jan. 20,
2006).

[FN40]. See, eg., Sarah Koenig, DNA ldeniification Is a Daunting Task (Sept. 20, 2001), ht-
tp://www baltimoresun.com/news/custom/attack/bal-te.dna20sep20,1,242800 story?coll=bal -attack-ut
ility (discussing use of mtDNA typing to identify remains from September 11 bombings, the Ok-
Jlahoma City bombings, and plane crashes); Yasser Daoudi et al,, [denrification of Missing Individuals
from Bosnia and Herzegovina Using Mitochondrial DNA Analysis, presented at 11ih International
Syniposium on Human Identification (2000, h-
tp://www.promega.conygeneticidproc/ussymp | Iproc/abstracts/daoudi.pdf.  See  generaily  ht-
tpr/www.dna.goviuses/m person (discussing the President’s DNA Inttuative. including use of
MtDNA in identifying missing persons from natural disasters and crimes).

© 2013 Thomson Reuters, No Claim to Orig. US Gov. Works.



43 AMCRLR 33 Page 24
43 Am. Crim. L. Rev. 83

[FN41]). See Peter Neufeld, Prevanding the Execuiion of the Innocent: Testiniony Before the Housce
Judiciary Conmittee, 29 HOFSTRA L REV. TIS3 1161-62 (2001).

[FN421 Alice A, Isenberg. Forensic Mitochondrial DNA Analysis, FBI LAW ENFORCEMENT
BULLETIN 16 {August 20023, available af hitp://
www. fbi.gov/publications/leb/2002/august02 Leb,pdf.

[FN43]. Forensic miDNA testing is far more specialized. expensive, and time-consuming than nDNA
testing, Over one hundred laboratories in the United States are authorized o conduct forensic nuclear
DNA analysis. Government forensic mtDNA laboratories include the FBI and AFDIL. Commercial
forensic mDNA laboratories include Bode Technology Group, Inc., in Springfield, Virginia; Labor-
atory Corporation of America, in Rescarch Triangle Park, North Carolina; Mitotyping Technologies,
LLC, in State College, Pennsylvania; Orchid Cellmark Dallas, in Dallas, Texas; Reliagene Technolo-
gies, Inc., in New Orleans, Louisiana; and Serological Research Institute, in Richmond, California.

[FN44]. Drs. Kaestle and Kittles have become familiar with forensic laboratories' procedures for ana-
lyzing and typing mtDNA sequences through their anthropological and genetic research involving
mtDNA sequencing. Ms. Roth and Mr. Ungvarsky have become familiar with such procedures
through trial and appellate litigation involving the United States’ use of mtDNA typing conducted by
the FBI and other laboratories as evidence in criminal trials.

[FN45] FBI MIDNA Protocols (2004), supra note 8, at § 11.3.3.

{FN46]. While this Article focuses on the sequence comparison protocols followed by the FBI, it is
worth noting that other mtDNA typing laboratories differ in their treatment of heteroplasmy when
comparing the suspect's profile to the evidence sample profile. See Statement of Dr. M. Thomas P,
Gilbert, submitted in United States v. Chase, D.C. Super. Ct. Crim. No. F-7330-99 (July 9, 2004) (on
file with authors) (reviewing protocols for all major mtDNA testing faboratories and observing that
“forensic Jaboratories come (o no consensus as to how to mierpret heteroplasmic sequences.... [Tlhe
interpretation guidelines vary when determining what would be labeled as ‘inconclusive’ and what
would be labeled as an ‘exclusion.™).

(FN47). FBI MtDNA Protocols (2004), supra note 8, at § 11.3.3.
[FN4R]. /d,
[FN49]. 1.

[FNSO1 For convenience purposes, forensic laboratories do not search all 610 bases of the HVI and
HVI regions. Rather, the sample 1s first compared to the revised CRS. Differences between the two
are then searched against the profiles in the SWGDAM database. Alice R, Isenberg & Jodi M, Moore,
Mitochondrial DNA Analysis at the FBI Laboratory, 1 FORENSIC SCI. COMM. | (1999), available
at hitp:// www. fbi. gov/hg/lab/fse/backissu/uly 1999/dnalist. htm.

[ENST]. See FBI MtDNA Protocols (2004). supra note 8, at § 12.1. The SWGDAM database has
grown from 1393 sequences in 1998 (o its current size of 5071, See Bruce Budowle et al., Mitochon-
drial DNA Regions HVI and HVI Population Data, 103 FORENSIC SCI. INT'L 23, 25 (1999

€ 2013 Thomson Reuters, No Claim to Orig. US Gov. Works.
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Page 25

[hereinafter Budowle et al. (1999)] (1393 sequences in 1998); Isenberg & Moore, supra note 50, at |

(2426 sequences in 1999); Constance Fisher & Bruce Budowle, Presentation, Mitochondrial DNA:
Today & Tomorrow, 11th Apnual Int'l Symposium on Human Identification (2000), available ar ht-
tp:// www.promega.com/gencticidproc/ussympl Iproc/content/tisher.pdf (4142 sequences in 2000).
The database has not grown at all since at least April 2003, See FBI MIDNA Protocols (2004), supra
note 8, at § 12.1 (stating that the database as of April 14, 2003, “contain[s] 5071 individuals™).

FNSY e of the sub-databases has e th %14 profiles: ten have fower than ty 1o
SN am | Es . C! - = e ¢

[FN52]). None of the sub-databases has more than 1814 profiles; ten have fewer than two hundred
profiles; and five have fewer than one bundred profiles. The populations and the number of profiles

within each arce as follows:

Race Number of Profiles
African-Americans 1148
Apaches 180
Caycpsians 1814
Clinese/Taiwunese 356
Egyptians 48
Guam %7
Hispanics 759
India 14
Japaness 163
Koreans 182
Navajos 146
Pakistan 8
Sierra Leone 109
Thai 32
TOTAL 5071

© 2013 Thomson Reuters. No Claim o Orig, US Gov. Works.
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Monson et al., supra note &, al “Release Notes,” available ar hipi/
wwav. [bi.gov/hgslab/(se/backissu/april2002/mtDNA_popDB1.2RelcaseNotes.pdf.

[FNS3]. See Budowle et al. (1999). supra note 51, at 25 (explaining origins of SWGDAM database
profiles).

[ENS41. See id. (listing geographical origing of SWGDAM profiles).

[FN35]. FBI MIDNA Protocols (2004), supra note 8, at § 11,1 (stating the FBI reports the number of
“its” in each racial database regardless of the suspect's pumm ¢ race).

[FN56]. See Allard et al,, supra note 34, at 2 (stating 72% of profiles in SWGDAM Caucasian data-
base as of 2000 appear <m!\ once); Parsons & Coble, supra note 15, at 305:

[Clomparing the 2000 database with the 1998 database shows that the number of sequences
oceurring once is decreasing, going from 63% in 1998 to 54% in 2000, The percentage of single
accurrences will continue to decrease as more mtDNA samples are typed. However, the number
of individuals who must be sequenced to reach the limit of mtDNA diversity 1s unknown [as)
the overall distribution of mtDNA types is highly skewed toward rare types.

[FNS7]. Laboratories use a slightly different statistical calculation when the sequence s not observed
in the database. See Holland & Parsons, supra note 14, at 31-32.

[FN58]. A 95% canfidence interval means that, if a series of such margins ol error were constructed
in estimating the frequency of the sequence in i.hc population, approximately 95% of them should in-
clude the true frequency of the sequence in the population. Alternatively stated, there is appmxim‘
ately a S% chance that the margin of error does not contain the true frequency of the sequence in the
population. See ROBERT S, WITTE, STATISTICS 215 (2d ed. 1985). As the sample size grows, the
confidence interval will become narrower, indicating 95% confidence in a smaller range of possible
values for the frequency. /d. at 216. Ninety-nine percent confidence intervals are also “prevalent” in
statistical calculations. 7d. at 221. None of the forensic literature or forensic laboratory protocols re-
viewed by the authors discusses why a 95% confidence interval, as opposed 10 a more conservative
interval like 99%. is used in forensic casework. Indecd, the FBI uses a 99% confidence interval when
determining whether to label a nuclear DNA profile as “unique” in the population. See FBI Laborat-
ory Unit 1, Short Tandem Repeat Analysis Protocols § 10.6 at 10-10, 10-11 (Apr. 1, 2002).

[FN59]. See. ¢.g.. Uniled States v. Coleman, 202 F. Supp. 2d 962, 964, 967 (IL.D. Mo. 2002) (stating
99.93% of all persons excluded from conmbmmg mtDNA sample); Lewis v. State, 889 So. 2d 623,
673 (Ala. Crim. App. 2003) (\tdlmé 99.8% of Caucasians excluded); State v. Pappas, 776 A.2d 1091,

[04 (Conn. 2001) (stating 99.75% of Caucasians excluded); Magaletti v, State, 847 §0.2d 523, 587
(Fla. Dist. Ct. App. 2003) (stating 99.93% of all persons excluded).

[FN60]. See Budowle etal. (1999), supra note 51, at 25.

ENGTT See BUTLER, supra note 12, at 502 (“Often the rarity of a calculated [nuclear] DNA profile
. /
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goes beyond one 1n billions (10}3 or trillions (l{J "‘) to numbers that are not freguently used because
l]]LV are so &WT})} id. av 504, 1b1.21.3 (listing values such as quadrillion (1077), quintdlion (10
dﬂt] google (1(

[FNG2]. See NRC 11 (1996), supra note 5, at 30 (stating STR database consists of convenicncee
samples from “blood banks, paternity-testing laboratories, laboratory personnel, clients in genetic-
counseling centers, law-enforcement officer, and people charged with crimes”™); United States v,
Bridgett, 120 Daily Wash. L. Rptr, 1697, 1700 n.12 (D.C. Super. Ct Aug. 11, 1992) (same).

[FN63]. Phylogeography “is a field of study concerned with the principles and processes governing
the geographic distributions of gencalogical lineages, especially those withim and among closely re-
lated species [and] deals with historical, phylogenetic components of the spatial disiributions of gene
lineages. In other words, time and space are the jointly considered axes of phylogeography onto
which (ideally) are mapped particular gene geneaologies of interest.” JOHN . AVISE, PHYLO-
GEOGRAPHY: THE HISTORY AND FORMATION OF SPECIES 3 (2000).

[FN64]. See, e.g., Ripan S. Malhi et al., The Structure of Diversity Within New World Mitochondrial
DNA Haplogroups: implications for the Prehistory of North America, 70 AM. 1. HUM. GENET. 905,
906 (2002) [hereinalter Malhi et al. (2002)] (“signilicant geographic vanation in frequency distribu-
tions across North America” cxisted for nearly five hundred Native American haplotypes and
“haplogroup frequency distribution was correlated with geography™); Dan Mishmar et al.,, Narwral Se-
fection Shaped Regional MIDNA Variation in Humans, 100 PROC. NATL. ACAD. SCL 171 (Jan. 7
2003) (“extensive global population studies have shown that there are striking diffevences in the
nature of the mtDNAs found in different geographic regions™).

[FN63]. In North America, the C and D haplogroups, present in Native American populations, we
widely distributed across the continent. See Malhi et al. (2002), supra note 64, at 909-11 & figs, 2, 3,
4. The H hdplogloup occurs in 20% 1o 25% of the population in the Near Fast, 50% in Europe, and
nearly 60% in the Basque country of Spain, See Martin Richards et al., In Search of Geographical
Patterns in European Mitochondrial DNA, 71 AM.J. HUM. GENETICS 1168, 1170 (2002).

[FNGG]. While phylogeneric analysis ~— reconstructing genetic relationships within a population
has been conducted on many of the SWGDAM racial sub-databases, such studies only show, at most,
that a pmticuiar database accurately reflects most of the haplogroups that exist in the relevant popula-
tion, e.g., that the Caucasian database contains all major haplogroups in the Caucasian population,
See »’\.lldrd et al., supra note 34, at 8. Such studies do not, however. take into account the geographic-
al distribution of the sequences within the population, and thus cannot be cited as evidence that a
database accurately reflects the frequency of a profile in a particular geographic arca. Only phylogeo-
graphic studies — thase that focus on the spectrum and area-specificity of major haplogroups and the
haplotypes within them can accurately determine true frequencies. See Juan C. Rando et al,,
Phytogeographic Patierns of MIDNA Reflecting the Colonization of the Canary Islands, 63 A\J\Ef\lu&
HUM. GENETICS 413, 424 (1999).

(FNGT]. See, e.p., Michael Bamshad et al., Genetic Evidence on the Origins of Indian Caste Popula-
tions, 11 C}LN(,,)ME RESEARCH 994 (2001) (discussing economic and caste distinction); Ranjan
Dutta et al,, Patterns of Genetic Diversity at the Nine Forensically Approved STR Loci in the India
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Popularions, 74 UM, BIOL. 33 (2002) (same);, D. Andrew Merrtwether et al., Mitochondrial DNA
Is an Indicator of Austronesian Influence in Island Melanesia, 110 AM. J. PHYS. ANTHROPOL..
243 (1999) (hnguistic distinetions); Pavao Rudan et al.. Anthropological Research of Hvar Isianders,
Croatia — rom Parish Regisivies to DNA Studies ir 33 Years, 28 COLLEGIUM ANTHROPOLO-
GICUM 321 (2004) (religious); Lev AL Zhivowvsky et al, The Forensic DNA Inplications of Genetic
Differentiation Between Endogamous Commuynities, 119 FORENSIC SCL INT'L 269 (2001) (no ob-
vigus subdivision),

INOR] See. e.g0 DAVID BALDING, WEIGHT-OF-EVIDENCE FOR FORENSIC DNA PRO-
FILES [05-06 (2005):

[Mlaternally-related individuals might be expected to be tightly clustered, possibly on a
fine geographical scale. Reports of Feoo estimates for mtDNA drawn from cosmopolitan
European populations typically cite low values, reflecting the fact that this population is reason-
ably well-mixed, as well as the effects of high mtDNA mutation rates. However, researchers
rarely are able to focus on the fine geographic scale that may be relevant in forensic work. and
there are some large Fer estimates at this scale,

see also Anita Brandstitter et al., Mitochondrial DNA Control Region Sequences from Nairobi
(Kenyaj: Inferring Phvlogenetic Paramerters for the Establishment of a Forensic Database, 118
INT'L ). LEGAL MED. 294 {2004) (describing new forensic database containing sequences from
Nairobi and finding that there were significant differences in mtDNA compositions of this new data-
base and the African-American SWGDAM database, as well as of published sequences from Sicrra
Leone, Mozambique, and United States): Peter Forster et al., Continental and Subcontinental Distyir
butions of MIDNA Control Region Types, 116 INT'L J. LEGAL MED. 99, 99 (2002); Kaestle &
Horsburgh, swpra note 38, at 95 (“[M]itochondrial markers are also often geagraphically specific, and
in some cases are limited tn distribution to a single tribe (private polymorphisms).™); Rick A. Kittles
& Shomarka O. Ketta, /uterpreting African Genetic Diversity, 16 AFRICAN ARCHEOL. REV. 87,
87 (1999): Luisa Percira et al., Prehistoric and Historic Traces in the MIDNA of Mozambigue: In-
sights into the Bantu Expansions and the Stave Trade, 65 AM. J. HUM. GENETICS 439 (2001);
Rando et al.. supra note 66, at 424; Antonio Salas et al., The African Diaspora: Mitochondrial DNA
and the Adlantic Slave Trade, 74 AM. 1. HUM. GENETICS 454 (2004); Yao et al., supra note 21, at
649.

[FNG9T Richards et al, supra note 65, at 255 (discussing J Haplogroup).
(FNT01 Id. at 254 (discussing 11b1 Haplogroup).
[FNT1]. Rando, supra note 66, at 420, 424,

[FN72]. Pereira et al., supra note 68, at 452:

There remain a large number of sequences from African haplogroups sampled in the Amer-
icas and Lurope for which noe match can be found in the current African database. This may be
due in part to the fact that the main regions from where slaves were taken, such as Angola and
the Stave Coast remain uncharacterized.

See also Joseph Lovenz et al., dfrican-American Lineage Markers: Determining the Geographic
Sonrce of AMDNA anel Y Chromaosomes (Apr. 15, 2004), http://
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www. physanth.orgZannmeet/aapa2004/ajpa2004.pdl (discussing study suggesting that there is large
proportion of unexamined, undocumented mtDNA variability among individuals indigenous to sub-
Sahuran Africa),

[FN73]. Parsons, supra note 23, at |

[FN74). Parsons et al., supra note 23, at 4-5 (“U.S. Hispanics are a complex admlxmu of Nutive
American, Furopean, and Alrican hnefww making the regional variation of U.S. Hispanics important
in a forensic context.”™); i, (listing dlmmm differences in {requency of various haplotypes among
Hispanics in different regions of the United States).

[FNTS]. Id. at 5.
[FNT6]. Id.
[EN77]. Yao et al., supra note 21, at 635

[ENT78). See id. at 649:

The comparison of the regional Han mtDNA samples revealed an obvious geographic dif-
ferentiation in the Han Chinese, as shown by the haplogroups-frequency profiles.... Hence, the
grouping of different Han populations into just “Southern Han™ and “Northern Han™ or the use
of one or two Han regional populations to stand for all Han Clinese ... does not appropriately
reflect the genetie structure of the Han,

[FN79). See, e.g., David Biello, Skulls Suggest Diftering Stocks for First Americans (Dee, 13, 2005).
hitp://www.seiam.com/print_version.cim?  articlelD=000E8538-F33D-139D-B33D834 148710000
(“Foday, no South American native group presents the X {mimchondrial DNA]J lineage, which is uni-
versal among North American native groups.”) (alteration in original); Jason Eshleman et. al,, Miro-
chondrial DNA Studies of Native Americans: Conceptions and Misconceptions of the l"opulmrws Pre-
historic of the Americas, 12 EVOL, ANTHROPOL. 7-18 (2003) (noting that while Haplogroup X is
found in low frequency in Burope and Western Asia, Native American variant is significantly differ-
ent, possessing mutation that distinguishes it from Old World versions): Lynn B. Jorde & Stephen P,
Wooding, Genetic Variation, Classification, and “Race,” 36 NATURE GENETICS Q“Fé, S29 (Nov,
2004y ¢ I Individuals tend to cluster according to their ancestry or geographic origin.™); Malhi et al.
(2002), supra note 64, at 3-5 (stating native Americans have haplogroups whose {requencies varies
greatly among Canada, United States, and Mexico); Esteban J. Parra, Rick A, Kittles et al,, Ancesiral
Proportions and ‘id»‘}?!\fl(?(i Dynamics in Geographically Defined African Americans [nmu in S()url:
Carolina, 1714 AM. J. PHYS. ANTHROPOL., 118 (2001) fhereinalier Parra & Kittles (2001)]; 1
taban J. Parra, Amy ’vlan,ml et al., Estimating Afvican-American Admixiure Proportions by Use r.g]‘
Populations-Specific Alleles, 63 AM. 1. HUM. GENETICS 1839 (1998); Sarah A. Tishkoff & Ken-
neth K. Kidd, fmplications Qf Biogeography of Humean Populations for “Race” and “Medicine,” 36
NATURE GENETICS S21, 826 (Nov. 2004) (stating that frequency of miDNA haplogroups are un-
evenly distributed within and among geographic regions and “knowledge of ethnicity (not just broad
geographic ancesiry) and statistical tests of substructure are Important proper design of case control
association studies™). Cf. Terry Melton et al., Diversity and Heterogeneity in Mitochondrial DNA of
North American Populations, 46 J. FORENSIC SCIL 46 (2001) (arguing that North American popuia-
ton i1s homogeneous, and identifying, without exploring, population of Hispanics in Pemmsylvania
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who differed sigmificantly from any other population in study).

[FANXO] The authors' focus on the migration patierns of Alrican Americans should not be taken as a
statement that ancestry-related substrocture in mtDNA profile distribution does not exist with respect
to other groups i the United States. Rather, the focus reflects the fact that the African-American pop-
ulation exhibits high genetic heterogeneity, and the most infrequently oceurring haplotypes, com-
pared to other ethnic groups in the United States. As descendants of enslaved Africans, African
Americans possess a diverse gene pool that is mainly of west and central African origin but also of
substantial Burepean and Native American adnuxiure. As a result, it is of significant scientific jm-
portance, both in forensic science and biomedicine, to understand the genetic consequences of this
unique population history. The authors' emphasis also reflects the significant number of studies on
African-Amernican migration in particular and the relative familiarity ol the lay public with the histor-
1cal post-slavery era migration of African Americans.

[FN8T]. Rebecca L. Camn, Mark Stoncking, & Allan C. Wilson, Mitochondrial DNA and Human
FEvolution, 325 NATURE 31 (1987). See also Philip D. Curtin, From Guesses to Calculations, in
THE ATLANTIC SLAVE TRADLE: A CENSUS (David Northrup ed., 1994), Curtin's calculations
were later refined by Dawvid Nosthrup. Paul . Lovejoy. Curtin's Calculations Refined but Noi Re-
Suted, in THE ATLANTIC SLAVE TRADE 50-59 (David Northrup ed., 1994). See also Elizabeth I,
Watson et al., MDNA Sequence Diversity in Africa, 39 AM. 1. HUM., GENETICS 437 (1996).

[INB2). See, e.g., Terry Melton et al., Exient of Heterogeneity in Mitochondrial DNA of sub-Saharan
African Poputations, 42 JOURNAL OF FORENSIC SCI 582, 588-89 (1997) (finding numerous hap-
lotypes with occurrences of sequence-specific oligonucleatides (SSO) particular base pair vari-
ations tn certain parts of the mtNA control region -~ of more than 10% n a particular African pop-
ulation and “substantial subpopulation heterogeneity” in “continental African populations™). The au-
ihors conclude that “conirol region sequencing would be a good alternative for forensic identifica-
tions in African or African-derived populations where there is uncertainty about whether subpopula-
tions are present, at least until further populations are studied.” /4. a1 589,

[FN&3] See generally Salas et al., supra note 068, at 455-56.
[FN84]. Parra & Kittles (2001). supra note 79, at 19.

[ENSS). PHILLIP D MORGAN, SLAVE COUNTERPOINT: BLACK CULTURE IN THE EIGHT-
FEENTH CENTURY CHESAPEAKE AND LOWCOUNTRY 33-44 (1998).

[FN86]. Jd. at 34-36.

[FN&7]. Fatimah Jackson, Concerns and Priovities in Genelic Swdies: Insights from Recent African-
Amerivan Biohisiory, 27 SETON HALL L. REV. 951, 961-62 (1997); Parra, Marcini et al., supra
note 79, at 1839 (histing countries of Africa by economic region). This very same resistance makes
Alrican Americans whose aocestors come from the Gold Coast more likely to carry the sickle cell
traif and sickle cell disease. A. Muniz et al., Sickle-Cell-Anemia and Bera-Gene Cluster Haplotypes
in Cuba, 49 AM, ). OF HEMATOLOGY [63 (1995); Gabriella Pante-De Sousa et al., Befaglobin
Hapolvtpes Andalysis in Afro-Brazilians from the Amazon Region: Evidence for a Significant Gene
Flow from Atlantic West Africa, 26 ANNALS OF HUM. BIO. 365 (1999).
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[FNER]. Curtin, supra note 81, at 83,

[FN8Y]. See generally JAMES R. GROSSMAN, LAND OF HOPE: CHICAGO, BLACK SOUTH-
ERNERS, AND THE GREAT MIGRATION (1991).

[FN90Y, Id, at 28-30.

[FNO1]. /. at 112-13 (describing migration from Mississippi delta to Chicago); NICHOLAS
LEMANN. THE PROMISED LAND: THE GREAT BLACK MIGRATION AND HOW IT
CHANGED AMERICA 119-20 {1991) (abluding to migration from Carolinas and Virgima up East
Coast),

[FN92]. See htip://www.censusgov/prod/een2000/dp1/2khus.pdf (displaying a pictorial depiction of
geographical distribution of African Americans in United States).

[FN93). See Parra, Mancini et al., supra note 79, at 1845-47; Ranajit Chakraborty, Gene Admixiure in
Human Pupu!mious Models and Predictions, 29 YEARBOOK OF PHYS., ANTHROP. 1-43 (1986);
David C. McLean, Jr. et al., Three Novel MIDNA Restriction Site Polymorphisms Allow /rp!ommw
of Population Affinities of /{_/} ican Americans, 75 HUM. BIOLOGY 147-61 (2003).

[FN94). See American, Indian, Eskimo. and Aleut Persons (last visited Feb. 17, 2006) ht-
tpi//Www.census. gov/gea/ www/ f}lap(;ra]lu\ Amages/americanindianpg (dl%p aying visual depiction
of heavy Nalive-American clustering in western part of United States); STELLA U, OGUNWOLL,
THE AMERICAN INDIAN AND ALASKA NATIVE POPULATION: 2000 4-6 (U.S. Census Buaw
cau Feb. 2002) (noting that 43% of American Indians lived in West, 31% lived in South, 17% lived in
Midwest, and 9% lived in Northeast United States).

[FN93]. Parra, Marcini et al., supra note 79, at 1845, The admixture study reports nvo results [rom
Philadelphia, based on two umupu;dnm sample sels taken from patients in two separate hypertension
studies. These sample sets exhibiied significant differences in their percentage of admixture. /d.
Thus, even within a single city, different groups of African Americans display significantly different
mtDNA profiles.

(FNOG]. 7d. at 1845-47.

[FN97]. See Carolina Bonilla et al., Admixture in the Hispanics of the San Luis Valley, Colovado ond
Iis Implications for Complex Trait Gene Mapping, 68 ANNALS HUM. GENETICS 139, 140 (2004)
(stating that the term “Hispanic” applies to individuals from several continents with “diverse cultural
features and genetic back-grounds™).

[ENOS]. See id. (reporting differences in admixture among Puerto Rican, Cuban, and Mexican groups.
as well as within smaller region of San Luis Valley).

[FN99]. See Bruce Budowle et al., Popuiation Data on the STR Loci D2S1338 and DI9S433,
FORENSIC SCIL COMM. (July 2001), available at httpi/
www.fbi.govihg/lab/fse/backissu/puly2001/budowle2 hun,

FNI100]. Ripan S. Malhi et al., Native American MiDNA Prehistory in the American Southwesi, 120
i P :
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AMOL PHY S, ANTHROP, 108, 113 (2003).

[EN10T] Jd. Additionally, the Navajo and Apache are not representative of the variation present in
haplotypes‘haplogroups among all North American Native Americans. Tribal groups in the United
States share few haplotypes. See Malhi et al. (20023, supra note 64, at 914, tbL2 (estimating sharing
al about 29%).

FENT02] Malhi et al., supra note 100, at 12122,

[EN103]. The prumary pllbllbh&,d analysis of this database concerns only the Chinese samples and
while the analysis suggests that the frequencies of the haplogroups in the dataset are similar to those
in another Han Chinese dataset ot 263 individuals, the authors' data reveal significant differences in
almost all cases. Mare W. Allard, Mark R, Wilson et al., Control Region Sequences for East Asian In-
dividuals in the Scientific Working Groups on DNA Analysis Methods Forensic MtONA Data Set, 6
LEGAL MED. [1. 18, fig.2 (2004). Other studies also show significant genetic variation among and
within Asian populations. See, e¢.g., Toomas Kivisild et al., The Emerging Limbs and Twigs of the
East Asian MIDNA Tree, 19 MOL. BIOL. EVOL. 1737 (2002) (noting other Asian populations not
represented i the SWGDAM East Asian database have significantly different frequencies of mtDNA
haplogroups than those in the database); Terry Melton & Mark Stoneking, Extent of Heterogeneity in
Mitochondrial DNA of Ethnic Asian Populations, 41 ). FORENSIC SCL. S91-602 (1996} (same); Yao
elal., supra note 21, at 636 (combinmg all Han Chinese would be inappropriate}.

[ENTB4]. See Terrance 1 Reeves & Claudette E. Bennetl, WE THE PEOPLE: ASIANS IN THE
UNITED STATES, Pub. No. CENSR-17, U.S. Census Bureau, Dep't of Commerce 1, tbl.1 (2004)
(listing major Asian groups in U.S., many of whick are not included in SWGDAM Asian databases),
avaitable at hitp// www . census.gov/prod/2004pubs/censr-17 pdf,

[FN105). 1d. at 4, fig. 1.

[IFNT06]. A chi-square analysis conducted by the authors comparing the SWGDAM and 2000 Census
frequencies of Asian subpopulations (Lom erted to sample sizes in both cases) rejects the hypothesis
that the SWODAM database 1s a 1@111) dom sample of the Census Asian Papulatmm with an extremely
significant p value of less than 107

Asian Population 2080 Census SWEGDAR Database
Asian Indian 16.1% 2.4%

Cambodian 1.7%; 0

Chinese 23.8% 45.7%

Filiping 18.3% 0

Hrmong 1.7% 0
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Japanese 7.8% 20.9%
Korean 10.64% 23.3%
l.aotian 1.7% ¢
Pakistani |.6% 1%
That 1.1% H5.7%
Vieinamese 10.94%, 0
Other Asian 4.7% 0

[FN107]. See Allard et al., supra note 34, at 1219-20.

[FN10R]. See Wojciech Branicki, Ksenia Kalsta et al., Diswibution of MIDNA Haplogroups in «
Population Sample fiom Polond, 30 1. FORENSIC SCIL 732, 733 (2003) (noting H Haplogroup was
observed 1n 37.8% of samples in population from Southern Poland); Vincent Dubut et al., AMtDNA
Polymorphisms in Five French Groups: Importance of Regional Sampling. 12 EUR. J. HUM. Gl:-
NETICS 293, 296 (2004) (showing that within France alone, frequency of 1 varies between 338% and
50% in two separate communities in Brittany): Ana M. Gonzalez et al., Mitochondrial DNA Affinities
al the Atlanric Fringe of Europe, 120 AM. 1. PHYS. ANTHROPOL. 391, 394 (recording 26.3% in
Norway, 34% in England, 36.4% in Northern Germany, 38.5% i France and 42.2% in Galicta): Bor-
is A. Malyarchuk et al., Mitochondriol DNA Variability in Bosnians and Slovenians, 67 ANNALS
HUM. GENETICS 412-25 (2003) (illustrating frequency of H haplogroup 1s 24% 1 Finland, 26.8%
in Scotland, and 45% in Poland). See also Pereira et al., supranote 21, at 7 (noting the use of SNPs to
more closely examine haplogroups demonstrates significant inter-relatedness below the haplogroup
level and suggests that “phylogenetic dissection of mtDNA haplogroups is revealing gradients previ-
ously hidden on the Eurasian scale™).

[FNT109]. That the SWGDAM database is not representative also arguably invalidales the FBI's use of
a confidence interval to extrapolate from the database to a sub-population. Use of such margins of er-
ror presupposes random distribution in the population. WITTE, supra note 58, at 214.

[FN110]. See NRC 1 {1996), supra note S, at 34 (noting that database of “a few hundred persons” is
necessary even to have “some statistical aceuracy” in estimating nDNA frequencies);, RUDIN & IN-
MAN, supra note 1, at 147 (*{Tlhe mtDNA databases are not yet large enough to be confident that an
occurrence of a particular type divided by the number of people in the database gives g reasonable es-
timate of the frequency.”).
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[FNTTT] Melion. supra note 79, at 46 and Budowle et al., supra note 31, at 31-32, argue that the
SWGDAM database 1s vahd based on the “lack™ of significant pepulation siructure i the sequence-
specific oligonucleotide (*SSO™) types and the similarity of the haplogroup frequencies in the data-
base to various non-U.S. populations. This argument has two fundamental flaws. First, these studies
look only o haplograue or SSO diversity, not to haploipe diversity, even though it 1s at the haplo
rvpe Jevel that many population differences are detected and that the FBI generates its nclusion stat-
istics. See, e.g., Mallu et al. (2002), supra note 64, at 906. Second, their use of the Feq- —- an ostens-
ible measure of genetic population differcntiation - is controversial, Melton (20013 zLIJm on the F
g o tout the lmmogcnut}, of North American populations. But the assumptions of Fep make the
stavstic inherently biased against the detection of diversity ameng populations. Jeffrey } Long &
Rick A. Kittles, Human Genetic Diversity and the Nonexistence of Biological Races, 75 HUM. BIO-
LOGY 449, 450 (2003). Even if the use of Fe.p indicates no significant subdivision in a haplogroup
or SSO. such evidence is irrelevant to whether significant differences exist in frequencies of haplo

fepes I various populations.

(ENT12] To calculate the cumulative probability that a database containing 1200 samples should

miss a particular such profile, one must use the product rule to determine iqb{;}uobahility that an event
with probability 999 will not oceur i 1200 trials. As 11 turns out, (0,999 3.301.
I \

[FNT13] See Tishkoft & Kidd. supra note 79, at S25. Of the 1771 individuals 1 the SWGDAM
Caucasian database as of 2000, 72% of the profiles appeared only once in the database. Allacd et al.,
supra vote 34, at 1216; Parsons & Coble, supra note 15, at 305 (noting rare profiles exceed 50% of
observed sequences in SWGDAM database). See generally Kitiles & Keita, supra note 68, at §8-89,

IFENT14] See, e.g. Carma Dennis. Ervor Reports Threaten To Unravel Databases of Mitochondrial

1.).\.!. 421 NATURE 773, 773-74 (2003) (reporting observation by Dr. Neil Howell that Dr. Forster's
ervor-detection method may underestimate number of errors in databases); Forster, supra note 25, at
5

In forensies, accurate comparative mDNA database are needed 1o assess the probability
that an mtDNA profile from a erime stain is Hikely to derive from a suspect rather than from any
other member of the population, so the number of errors in forensic journals bisted in Table |
does not engender confidence.

Corinna Herrnstadt et al., Errors, Phantom and Otherwise, in Fuman MIDNA Sequences, 72
AM, L HUM., GENETICS 1585, 1385 (2003).

[INT15]). Hans-Jurgen Bandelt et al., Detecring Evvors in MIDNA Data by Phylogenetic Analysis, 115
INT'L I LEGAL MED. 64, 64 (2001),

[ENT16]. See, e.g., Hans-lurgen Bandelt, Antonto Salas, & Lwz-Bonengal, Artificial Recombination
in Forensic MIDNA Populfation Daiabase, 118 INT'L I LEGAL MEID. 267 {Jtl]y 2004).

[FNT17]. Kevin Miller & Bruce Budowle, 4 Compendium of Human Mitochondrial DN4 Control Re-
gion: Development of an International Standurd Forensic Database, 42 CROATIAN MED. 1. 315,
316 (2002). Miller and Budowle found that “a few substitutions in some published and SWGDAM
sequences were clearly reviewed to be anomalous.™ /d. Sources for confusion mn the data, according
to the authors, include failure to conform to a standardized numbering system, non-recardation of in-
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sertions and deletions in the pelycystine streteh of HVIL and differences between the number of se-
quences in the literature and the number of sequences in GenBank/EMBL. /d. While the authors sub-
sequently recommended that the public data containing the errors be used for “investigative or re-
search purposes only and not for the assignment of weight regarding forensic matches,” the authors
did not address how, if at all, the FBI addressed the SWGDAM sequencing errors. /d.

[ENT18]. Hans-Jurgen Bandelt, Antonio Salas, & Antonio Bravi. Problems in FBI MIDNA Database.
308 SCIENCE 1402, 1403-04 (Sept. 2604,

[FN119]. 7d.
[FN120]. 7d.

[EN121]. Id.; Bruce Budowle et al., Addressing the Use of Phylogenetics for Identification of Se-
quences in Error at the SWGDAM Mitochondrial DNA Deaiabase, 49 ). FORENSIC SCL T, 1256
(Nov. 2004).

[FN122]. Budewle et al,, supro note 121, at 1259 th1.2, 1260 tbL.3

[FN123]. See D. Michael Risinger & Michael 1. Saks, Rationalitv. Research and Leviathan: Lavw Ein-
farcement-Sponsored Research and the Criminal Process, 2003 MICH, ST. L. REV. 1023, 1047 &
n.107 (2003) (noting (hat current FBI rules require an FBI employee (0 be a co-author on any article
as a condition for gaining access (0 agency data).

[IFN124]. AFDIL researchers have already suggested possible improvements to quality control in
mtDNA testing. See Coble et al., supra note 21, at 139 Table (minimizing human intervention in pro-
cess and revicwimz all results by two individuals who conducted independent evaluations); Just, el
al,, supra note 23, at $148-49 (noting that implementation of a high-throughput robotic system lor
population databasing backed up by multiple scientists checking key laboratory steps increases the
size and range of current mDNA databases and decreases potential sources of ervor in ereating data-
bases),

[FN125]. See, ¢.g., Pattern Jury Instr. (criminal cases) First Cireurt § 3,02 (1998) ("It is a cardinal
principle of our sy mun of justice that every person accused of & crime is presumed to be innocent un-
less and until his/her guilt is established beyond a reasonable doubt. The presumption is not a mere
formality. It is a matier of the most important substance.”); Manual of Model Crim. Jury Instr. Eighth
Cireuit § 3.05 (2005) (“The presumption of innocence alone is sufficient to find the defendant not
guilty and can be overcome only if the Government proves, beyond a rcaswmhie doubt, cach essential
element of the crime charged.”); Conn. Prac., Criny. Jury Instr. § 2.8 (3d ed. 2005) (*[T]he accused is
presumed (o be innocent until he is proved guilty. That means that at the moment when he was
presented before you for trial, he stood before you free of any bias, prejudice or burden arising from
his position as the accused.”); Criminal Jury Instr. for the District of Columbia § 2.08 (2004) (*This
presumption of innocence remains with the defendant throughout ihc. tral un!css and untl s'he 1s
proven guilty bcyomﬁ a reasonable doubt,”); Haw, Crim. Jury Instr. § 3.02 (2003) ("You must pre-
sume the defendant is innocent of the charge against him/her. This prcsumptmn remains with the de-
fendant throughout the trial of the case, unless and until the prasecution proves the defendant guilty
beyond a reasonable doubt.”); Tenn. Pattern Jury Instr. Criminal § 2.01 (2005) ("This presumption

£ 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



43 AMCRLR 33 Page 36
43 A Cri, L. Rew, 83

[of mnocence] remains with the defendant throughout every stage of the trial, and it is not overcome
unless from all the evidence 1n the case vou are convinced bevond a reasonable doubt that the defend-
antis auiltv.™): Va, Model Jary Instrs Cromae § 2,100 (2003) (OThis presumption of imnocence remains
with the defendant throughout the tnal and 1s enoueh (o require you to find the defendant not guilty
unless and until the Commonwealth proves each and every element of the offense beyond a reason-
able doubt.™)

[FN126]. Other commentators have advocated such modification to the counting method. See BALD-
ING. supra note 68, at 99 (*to make some allowance for sampling vm'ial)ilii\’ 1118 advantageous to
imclude bothy the crime scene and the defendant profiles with those ol the populxmon databage.”):
Marlan D. Walker, Note, Mitochandrial DNA Evidence in State v, Pappas, 43 JURIMETRICS J, 427,
437 (2003) (“IT)he fact that T has been observed once in a sample of 1220 individuals (the 1219 in
the database plus the defendant) suggests that the sample frequency of 071219 used to form the con-
fidence interval may be understated.™).

[FN127]. Using the FBUs formula for calculating confidence intervals, see FBLI MIDNA Protocols
(2004), supra vote 8, at § 11 at 10, the upper bound 95% confidence linat for 071148 is 0.26%. The
upper bound 95% wn(fdﬁ,mc lmit for 271150 1s still small, but alimost twice as greag, 0.42%. U smg a
more conservative 99% confidence interval increases the frequency estimates a bit more. The upper
bound 99% confidence limit for 071148 is 0.4%. The upper bound 99% confidence limit for 2/1150 is
0.49%. The smaller the database, the more pronounced the effects of such modifications. The SWG-
DAM ('”E)incw"'I‘ai\xatm%c population database has 356 profiles. The upper bound 95% confidence
limit for 07356 is 0.84%. The upper bound 95% confidence limit for 27358 1s 1.33%. Changing the
<:<“mf1da.nm limits (o 99% causes the upper bound confidence limits increase to 1.3% and 1.6%, re-
spectively. While the practical effects of these modilfications may be marginal in most cases, the dil-
ference may be material in a particular case, and accuracy 1s a worthy goal i 1tselfl.

[FN128] Frve v. United States, 293 F. 1013 (D.C, Cir. 1923).

[FNT29]. d. at 1014
Just when a scientific principle or discovery crosses the line between the experimental and
demonstrable stages is difficult to define. Somewhere in this twilight zone the evidential force
of the principle must be recognized, and while courts will go a long way in admitting expert
testimony deduced [rom a well-recognized scientific principle or discovery, the thing from
which e deduction is made must be sufficiently established to have gained general acceptlance
in the particular field m which it belongs.

IFNA30] Daubert v, Merrell Dow Pharmaceuticals, inc., 509 U.S. 579 (1993).

TENT3L. Id. at 5389, The Dawbert test was subsequently refined by the Court and incorporated into
the relevant Federal Rule of Evidence. See Kumnho Tire v. Carmichael, 526 U.S. 137, 138 (1999)
(extending Dauberr more generally to non-scientific expert testimony); General Electric Co. v, Join-
er, 522 1S, 136, 136-37 (1997) (applying abuse-of-discretion standard of review to trial court's de-
termination of admissibility under Dauberf); Comment to Fed. R, Evid. 702 (discussing 2000 amend-
ments 1o Federal Rules of Lvidence in response to Dawbert that codily the requirement that “the testi-
mony is the product of reliable principles and methods™ and that “the witness has applied the prin-
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ciples and methods reliably 1o the facts of the case”).
[FN132]. See generatly Andrew R. Stolfi, Note, Why Hlinois Should Abandon Frye's General Accept-
{discussing standards for admission of scientific evidence mn all U.S. jurisdictions).

IFN133]. People v. Pizarro, 3 Cal. Rptr. 3d 21, 44 (Cal. Ct. App. 2003); United States v. Porter, 618
A2d 629, 633-34 (D.C. 1992).

[FN134]. See MICHAEL J. SAKS BT AL, ANNOTATED REFERENCE MANUAL ON SCIENTIF-
{C BVIDENCE, SECOND 73 (2004) (stating that “/7ryve is often criticized as overly conservative, lor
it imposes a protracted waiting period that valid scientific evidence and technigues must endure be-
fore gaining legal acceptance,”).

[EN135], Dauberr, 509 U.S. at $92-93.
[FN136]. Id. at 593-04,
(EN137]. Id. a1 597-98,

[FN138]. See id. (stating that “[plertinent evidence based on sciennfically valid principles” satisfics
the Federal Rules of Evidence}.

FN139]). See SAKS ET AL., supra note 134, at 78 & n.9 (listing jurisdictions that have adopted or
declined 1o reject Daubert),

[FN140]. See BUTLER, supra note 12, at 270 ("When "failure o exclude’ is the mferpretation for
reference and evidence samples, then a statistical estimate of the significance of a [MIDNA] match is
needed.”); Porter, 618 A.2d at 640 (indicating that a statistical assessment ol sigmificance of DNA 1
at the core of its admission and “underlying method of arpving at that caleulation must pass muster
under [Frye]”). See generally Kaye & Sensabaugh, supra note 5, at 543 & n.269 (noting a number of
courts that have concluded that reliable statistical miethodelogy must accompany science o be ad-
missible). Bui see id, at 546 & 1.275 (advocating that jurors need not be presented with a particular
number if the profile is shown to be exceedingly rare by admissible scientific methodology).

[FN1417]. This point should not obscure forensic mtDNA testing's effectiveness in the exoneration of
suspects. The issue when excliding an individual is simply whether the sequencing was done prop-
erly at each stage. But when mtDNA typing is used to inc/ude an individual as a suspect, the informa-
tion has no meaning without determining the statistical significance of the mclusion.

[FN142]. See SAKS ET AL, sipranote 134, at 96-97 (comparing Daubers and Frye tests).

[FN1431. One dilemma facing courts is whether to consider the defendant's apparent ancestry m de-
termining which database to use to determine a frequency estimate. At least one court has suggesied
that the presumption of innocence requires that no assumptions be made as 1o the perpetrator’s ances-
try and, thus, the statistics reported to the jury should not assume that the perpetrator is of a particular
ancesiry. See, e.g., People v. Prince, 36 Cal. Rptr. 3d 300, 305-07 (Cal. App. 5th Dist. 2005)
(reaffirming and following Pizarro's disapproval of how the prosecution, when 1t presented the His-
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panic profile frequency, impermissibly assumed the perpenrator. like the defendant, was Hispanic).
On the other hand, where a perpetrator is likely from a particulac ethnic community, it may be (o the
defendant's advantage to consider the perpetrator's ancestry. because the observed haplotype may be
quite common in a particular ancestral sub-population, even though very uncommon in the general
ULS. population. See Julian Adams, Nuclear and Mitochondrial DNA i the Conrtroom, 13101 &
POL'Y 69, X% (2005) (giving example of Passino case in which perpetrator of erime in remote trailer
camp was likely of Abnaks apcestry).

[ENT441 In December 2003, the Public Defender Service for the District of Columbia commissioned
a jury poll through Lake Snell Perry and Associates, an independent polling firm, of 1000 potential
D.C. jurors. See http://
ww.pdsde.org/SpecialL itigation/SLDSystemResources/Brady%20Poll%CCC20Results, % CCC20De
cember%CCO C 03.pdf. The poll showed that, on a scale of 0 1o [0, 10 being most persuasive, the
mean response for DNA evidence was 9, as compared 1o 6.6 for the Ic%llmuny of the accuser, /d. at 2.
Thirty-one pereent of those polled stated that DNA evidence can never “be wrong.” /. at 4. Thirty
percent stated that mistakes are made “almost never” with respeet to DNA evidence. /. When asked
whiich was more reliable, nuclear or ntDNA, 32% answered that the two forms of DNA are “equally”
reliable, while 1 I"‘o answered that miIDNA was more reliable. 7d. A study commissioned by the Na-
tional Institute of Justice showed that, after sitting through a mock trial involving mtDNA, a large
percentage of jurors fell victim to fallacies and nnsgmu;ntmns about DNA in general, and mtDNA in
particular, See generally B. MICHAEL DANN ET AL TESTING THE BEFFECTS OF SELECTED
JURY TRIAL INNOVATIONS ON JUROR COMPREHENSION OF CONTESTED MTDNA
E"\’ll"}i"“\i(‘ ., FINAL TECHNICAL REPORT  41-54 (Dec. 30, 2004), wvailable at ht-
i www, ncltx gov/pdlfiles]/nif/grants/2 1 1000 pdt. Cff Michael ). Saks & Jonathan J. Koehler. The
Coming Paradigm Shift in Forensic Identificarion Science, 309 SCIENCE 892, 893 (2005)
(“[E]rroneous forensic science expert testimony is the second maost common contributing factor to
wrongful convictions, found in 63% of those cases.”).

[FN145]. For state courts that have admitted mtDNA evidence under Fiye, see Magaletti v, State, 847
S0 2d :»’”ﬂ 526-29 (Fia. Dist. C1. App. 2003}, Wagner v. Marvland, 864 A.2d 1037, 1044-30 (Md.
Ct. Spee. App. 2003); People v, Holtzer, 660 N.W.2d 405, 409-11 (Mich. Ct. App. 2003} People v.
Ko, 7587 \i Y.S.2d 561, 563 (N.Y. App. Div. 2003); People v. Klinger, 713 N.Y.5.2d 823, 831 (N.Y.

Sup C1. 2000). See u.fw_f\ddm& v, State, 794 So. 2d 1049, 1057 (Miss. Ct. App. 2001 )(stdlmgf} 111 one
sentence that mtDNA expert was qualified and that, because expert claimed evidence was “generally
accepied,” defense challenge 10 testimony was denied). Confrast RUDIN & INMAN, supra note 1, at
195 (reporting on Srate v. Crow, No. 96-1156 (Fla. 18th Cir. Ct, May 14, 1998), in which the trial
judge “ruled that the results of an mtDNA test did not meet the Frye standard and were inadnissible
as evidence. He hased his opinion on his understanding that the FBI database was too small and was
insufficient 1o provide reliable statistical conclusions. [The judge] further found that the ‘muming
method’ failed to provide meaningful comparison that would assist, rather than confuse, the jury.”)

[FN146]. For (ederal courts that have admitted mtDNA under a Daubert standard, see United States
v. Beverly, 369 F.3d 516, 527-31 (6th Cir. 2004); United States v. Coleman, 202 F. Supp.2d 962
(1.1, Mo. 2002). For state courts that have admitted mtDNA under a Dawbert standard, see Lewis v.
State, 889 So. 2d 623, 668-74 (Ala. Crim. App. 2003); State v. Pappas, 776 A.2d 1091, 1100-13
(Conn. 2001); State v. Underwood, 518 S.E.2d 231 (N.C. App. 1999); State v. Council. 513 S.E.2d

& 2012 Thomson Reuters. No (laim to Orig. US Gov. Works,



43 AMCRLR 53 Page 39

43 Am. Crim. L. Rev, 53

508 (S.C. 1999). Cf. Stale v. Scott, 33 8. W.3d 746, 739-60 (Tenn. 2000) (admittimg mIDNA evidence
by statute that looks at reliability of proposed evidence).

[EN147]. See Beverly, 369 F.3d at 330-31 (stating court heard only from prosecution's expert): Lewis,
880 So. 2d at 673-74 {(same); Magaleii, 847 So. 2d at 520-27 (same); Klinger, 713 NY.S.2d at 824
(same); Seotr, 33 S.W.3d at 752 (upholding denial of hearing as not abuse of discretion and deeming
harmless trial court’s [ailure to give defendant funds o hire DNA expert).

[FN148]. The Public Defender Service for the District of Columbia raised many of the issues dis-
cussed in this Article through testimony. affidavits, and articles from statisticians, genetic anthropolo-
gists, molecular biologists, and population geneticists ut a Frye hearing i D.C. Superior Cowrt in Ju-
ly 2004, While the trial judge admitted the mtDNA evidence, the jury rendered a verdict of not guilty
on all counts — perhaps reflecting the exculpatory nature of some of the miDNA evidence and/or the
challenges to the prosecution's frequency statistics brought out at trial. Compare Memorandum & Or-
der. United States v. Chase, No. F-7730-99, 2005 WL 757259 (D.C. Super. Jan. 10, 2003) (denying
defendant’s motion to exclude mitochondrial DNA test results in the lda Chase case), wirh Henn E.
Cauvin, Woman Acquiited in 1996 Slaying of Md. Salesman, WASH. POST, Feb. 10, 2003, at BO1
(reporting Mrs. Chase's acquittal},

[FN149]. See, e.g., Adams, supra note 143, at 87-89 (focusing on heteroplasmy issues; touching upon
potential relevance of perpetrator's angestry in determining mtDNA frequency estimate); Kiran Bisla,
It 41l Came Down to a Single Heir: The Probability of Exclusion vs, the Probability of Guilt Through
the Use of Mitochondrial DNA Evidence in State v, Pappas, 26 WHITTIER L. REV. 263, 296-98
(2004) (analyzing Pappas decision and briefly noting that court dismissed arguments relating to con-
venience samples and fact that “FB1 was in complete control of the contents of the database™); Ed-’
ward K. Cheng, Mitochondrial DNA: Emcrging Legal Issues, 13 1. L. & POL'Y 99, 107-18 (2005)
(focusing on advantages of mtDNA testing over microscopic hair analysis and on privacy issues in
miDNA databanks); Paul C. Giannelli, Mitochondricd DNA, 19 CRIM. JUST. 54, 34-56 (Winter
20035) (primarily discussing problems with contamination and chain of custody); FAIGMAN ET AL.,
supra note 4, at § 25 (discussing legal and scientific issues with DNA typing).

[EN130]. See, e.g.. Pereira et al, supre note 21, at *2 (study is “an attempl to extend the use of
phylogeographic approaches to mtDNA forensics”): RUDIN & INMAN, supra note 1, at 196
(“Forensic scientists tend 1o be insular and self-reliant to a fault.™),

[EN151]. Mildred K. Cho & Pamela Sankar, Forensics Genetics and Ethical, Legal, and Social Ini-
plications Bevond the Clinic, Vol, 36 No. 11 NATURE GENETICS SUPP. S-8, §-9 (Nov. 2004).

[FN152]. SAKS ET AL, supra note 134, at 78,
43 Am. Crim. L. Rev, 53

END OF DOCUMENT
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THE SOCIAL PSYCHOLOGY OF
POLICE INTERROGATION:
THE THEORY AND CLASSIFICATION OF
TRUE AND FALSE CONFESSIONS

Richard ). Ofshe and Richard A. Leo

INTRODUCTION

Through the first third of the twentieth century, American police used the
third degree to obtain confessions, Because they routincly threatened, beat,
and tortured suspects, it is readily understandable that police wrung
confessions from the guilty and the innocent alike (Bedau and Radelet 1987;
Wickersham Commission Report 1931). Since the 1930s, the supreme court
has obliged police to abandon the third degree, (Brown v. Mississippi 1936)
and they now depend almost exclusively on psychologically based procedures
to obtain confessions (Leo 1992; Hart 1981). Contemporary American
interrogation methods rely on suggestion, deception and, too often,
superficially disguised threats of punishment and promises of leniency lo move
suspects to confession,
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Now thi third degree methads have largely disappeused, it is no longer
nmmediotely abvious why the innocent confess. While the phenomenon of
nsvehntogicaliy induced {alse conlessinn may seem irrational and counter-
imuitive, the Hterature docurments that some ilicit and sume routinely used
iuerrogution techniques lead the innocent to falsely conless {Gudjensson and
MucKeith 1994; Wrightsman and Kassin 1993; Gudjonssan 1992, Gudjonsson
and MacKeith 1990, Ofshe [989).°

With the shift 1o psychological methods, accusatory nteryogation bas
brconie more subtie, sophisticated and differentiated. Consequently, the
analysis of the interrogation process has become more complicated. While
some scholars analyze false confessions separately from true confessions (see
e, Wrightsman and Kassin 1993), the similarities between true and false
confessions are more impressive than their differznces.

Modern interrogation methods were, affer all, developed to manipuiate the
decision-making of a person who committed a crime, and are meant to be
directed only against the guiity. Even the most pepular police tralning manual
acknowledges that accusatory interrogation should only be undertaken when
there is sufficient evidence against a person that the interrogator is sure that
this individual is the perpetrator {Inbau et al. 1986, p. 77), Fulse conlessions
are caused by inappropriate, improper and inept use of the methods of
psvchological mierrogation.

This paper develops a thodel of interrogation tnfluence that starts with the
assumnption that because they are elicited by variants of similar methods, both
true ang felse confessions can be explained by a single formulation, The model
deseribes both the tactics of influence employed during interrogation and the
Jecision-making principles that guide a suspect’s choices and behavior. It
accounts for the similarities common to interrogations that yield true and false
confessions and identifies the particujar tactical differences that produce one
or the ether outcome,

The topics that {ollow are: (1) Presentation of a social psychologieal
decision-making model that describes, in brief, the methods of influence
through which interrogation proceeds and identifies the factors leading the
guilty and the innocent to decide to confess; (2) Specification of the sequence
and effects of the tactical moves through which interrogators influence
suspects” decisions; (3) Description of the variety of types of confessions
and their differentiating characteristics; and (4) Development and
{ljustration through case materials of a classification system for categorizing
types of statements made in response to interrogation. Together, the
decision-making model and the expanded classification system provide a
framewark f{or cxpiaining the process of police intertogation as it is
practiced in the Untted Stales,
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THE FREQUENCY AND IMPORTANCE
OF FALSE CONFESSIONS

Police-induced false confessions have long been recognized as one of the leading
causes of miscarriages of justice in America (Hulf et al. 1996; Radclet et al.
1992: Yant 1991; Bedau and Radelet 1987; Frank and Frank 1957; Borchard
1932). Nevertheless, the incidence’ and prevalence” of false confessions i5 not
presently known.

There are at least three reasons why these statistics have eluded investipators,
First. for the most part custodial interrogation is conducted in secret: Police
question suspects in private, and typically do not record the entire interrogation
in stenographic, audio or video form. Second, police do not keep records or
collect statistics on the number or {requency of accusatory interrogations they
conduct. Therefore, we know neither how often suspects are interrogated nor
how often they confess, whether truthfully or falsely. Third, many cases of false
confession are likely to go entirely unreported. Even in reported cases it is
frequently difficult to unequivecaily establish the ground truth about the m:irm:
(i.c., what really happened), especially since in confession-driven prosecutions
the suspect is likely to be convicted.! Because it is not possible to reliably
estimate the “dark figure™ of false confessions, it is also impossible to estimate
how often false confessions lead to wrongful convictions.’

Nevertheless, at least three sources of empirical evidence suggest that false
confessions occur regularly. case studies, laboratory research, and these
authors' study of interrogations that result in false confession. First, in recent
years scholars and journalists have documented numerous cases ol
psychologically induced false confessions in America (see e.g., Connery 1996
Parloff 1996; Hulf et al. 1996; Sauer 1996; Hourihan 1995; Mones 1995;
McMahon 1995; Thomas [995; Leo 1995; Gray and Edelhart 1995; Sigman
1995; Linscott 1994; Shapiro 1994; Wrightsman and Kassin 1993; Kimball and
Greenberg 1993c, 1993b, 1993a; Rossmiller and Creno 1993; Davis and
Friedberg 1993; Ofshe 1992a; Radelet et al. 1992, Underwager and Wakefield
1992: Perske 1991: Yant 1991; Pratkanis and Aronson 1991 Demoretcky 1991,
Paxton 1990; Ofshe 1989; Weiss 1989; Coons 1988: Derian 1988; Lykken 1981
Hart 1981; Connery 1977; Foster 1969, Shapiro 1969).F Because a multitude
of factors contribute to false confessions going unnoticed, unreported or
unacknowledged (see pp. 189-190), it is reasonable to presume that the reported
cases represent the tip of the iceberg. Only the most egregious and high profile
cases involving demonstrably false confessions are likely to be written about
in the academic or the popular literature.

Second, psychological rescarch has demonstrated through comml_lcd
laboratory experimentation that a very commonly used interrogation
technique has a coercive impact on suspects and is thus likely to be a source
of false confession. Kassin and McNall (1991) examined how the sentencing
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expeetations of seventy-five subjects were affected by the two prongs of the
actident strategy: “raximization” (e, exaggerating the strength of the
¢ace, magnitude of the charges, or setiousness of the offense] and

v

Soinimizasion” {ie., playing down the strength of the evidence, magnitude of

the charges or sericusness of the offense). Using the video-tape of a police
interrogation and accompanying transcript but varying the information
presented, Kassin and MeNall (1991) found that through “pragmatic
implication™ maximization effectively communicates a threat of barm, while
minimization communicates a promise of leniency. The leading interrogation
tratming manuzl advocates this technique (see Inbau et al. 1986, pp. 102-106,
and it is commonly used in practice {(Leo 1996a; Wald et al. 1967).

Reading “between the lines,” suspects exposed to these tactics infer harsh
or fenient sentencing outcomes just as if the differing consequences had been
blatantly threatened or promised. Both direct and indirect techniques for
communicating threats or promises rely on the same logic to precipitate 2
suspeet’s decision to confess. They change the resuit of the person’s ratiopal
calculation about what to do through the introduction of a strong incentive
to conless (leniency), andjor a strong disineentive to reain silent (threat of
harsh punishment). As Kassin and McNall comment:

Adthough the courts 1ake promises and threats more g eobsly when they are made exphicitly
than when 1hey are imphicit in an interrogator's remarks, our data indicate that because
prople ofien process information “between the lines™.. these means of communication are
{uncoonaily equivalent in theis impact (1991, p. 248, see also Hilton 1995, Nishest and Ross
IVED and Misbete and Wiison 19775

It is well settled that because directly stated oflers of leniency and threats
are coercive,-can overbear a suspect’s will, and can result in false confession,
they are an unconstitutional means {or obtaining a confession. The modern
isterrogator’s shift from a direct to an indirect method for communicating
beneflts or harms is littde more than a method for eliciting confessions by
circumventing well established legal protections.

Third, these authors have discovered numerous examples of probable or
confirmed false confessions (several of which are discussed below). One line
of research involves the analysis of well over 150 interrogation transcripts, tase
files, imerviews of police and suspects, and the anaiysis of sworn testimony
describing interrogations (see Ofshe 1996, 1992a, 1989). The second line
suvolves studying nearly 200 interrogations, interviewing approximately 100
police interrogators, analyzing imterrogation transcripts, and collecting data
an well over 100 likely or proven post-Miranda era false conlessions (Leo
19964, 1995, 1994). Both lines of inquiry have led o repeated observations
of the process whereby interrogatoss manipulate suspects and eoeree or
persuade them to confess to crimes that they did not commit. ln some
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interrogations, such as those directed against the mentally handicapped, false
conlessions can be elicited rapidly and with minimal inducements. Most often,
however, eliciting a fulse confession takes strong incentives, latense pressure
and prolonged guestionmg.

Although there is little evidence that American police intend (o exiract
confessions from the innocent, they too frequendy become so zealously
commitied to a preconceived belief in a suspect’s guilt or so reliant on their
interrogation methods thai they mistakenly extract an uncorroborated,
inconsistent, and manifestly untrue confession, Too often interrogators appear
to give no thought to the possibility that the confession they have extracted
could be false. Generally, police in America are not trained how to avoid
causing false confessions, how to recognize different types of false confessions,
or how to identify the telltale characteristics of false confessions.'® Even when
the sum of the evidence establishes the suspect’s innocence beyond any
reasonable doubt, police rarely admit that they have mistakenly clicited a false
confession or that their errors have caused someone to be wrongfully convicted,
imprisoned or executed.''

Police-induced false confession is likely to lead 1o the wrongful convietion
of innocent individuals because confession evidence is likely to be treated as
enormously damning and as persuasive as any evidence that can be brought
against a defendant (Leo 1996a; Simon 1991; Kassin and Wrightsman 1985,
Miller and Boster 1977; Wigmore 1970). Because of the weight given to
confession evidence, false confession is at least as prejudicial to a defendant's
right to a [air trial as any type of erroncous, incriminating evidence, Confession
creates a virtually irrebuttable presumption of guilt among criminal justice
functionaries, who, like most Americans, rarely question the veracity of self-
incriminating statements. As a result, once a confession is introduced in court
any attermnpt to refute it is likely to be futile (Wrightsman and Kassin 1993).

A suspect who confesses will not only be presumed guilty from the start,
but will also be pressured to plead guilty and treated more harshly by every
criminal justice official and at every stage of the trial process (Leo 1996a). Once
police elicit a confession—even if it is obtained by coercion, is internally
inconsistent, does not lead to corroboration, and is contradicted by the facts
of the case—they too often “clear™ the case and consider it solved. Retractions
are not believed and are treated as evidence of the defendant’s cunning.
Defendants who have confessed experience greater difficulty making bail, a
disadvantage that significantly reduces their likelihood of acquittal (Walker
1994). Confession almost always insures that prosecutors will file charges
(Cassell and Hayman 1996), charge high and make the confession the
centerpicce of the case. Defense attorneys may encourage clients to accept a
plea bargain and concede guilt solely because of the enormous risk of a harsh
sentence after being found guilty at trial (Nardulli et al. 1988; Wald et al. 1967).
At trial, the jury will probably treat the confession as more probative of the
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wecused's gutit than any other type of evidence (Miller and Boster 1977),'" and

i convicied. un innocent, filse confessor may be sentenced harshly for failing
13

1o show rermorse,

EXPLAINING TRUE AND FALSE CONFESSIONS:
A DECISION MODEL"

Guilty ot innocent. Why Shift From Denial to Admission

All approaches o the analysis of human behavior that presume rationality
would, if applied superficially, classify confession as an irrational act—whether
the person is innocent or guilty of the crime. This conclusion holds when the
act of confessing is considered outside of the context of the influence
environment that is created by the process of modern police interrogation.
Psychological methods of interrogation have evolved for the purpose of
influencing a rational person who knows he is guilty to alter his'* initial decision
10 deny culpability and decide instead to confess, Police accomplish this change
in a person’s behavior by strategically manipulating the suspect’s analysis of
his immediate situation, structuring the choices before him and dwelling on
the likely consequences that attach to these choices. The tactics that the
interrogalor uses in response to a denial of guilt are intended to lead the suspect
to perceive confession as the optimal choice among the alternatives that he
is considering (Hilgendorf and Irving 1981; Irving and Hilgendorf 1980).

During the portion of an interrogation that centers on causing a suspect to
shift from denial to admission (the pre-admission phase) police use two groups
of tactics 1o achieve two major goals: One set of tactics is focused on changing
the suspect’s perception of his immediate situation while another sct is used
1o communicale information about incentives for confessing and disincentives
for holding to denial. The process of interrogation produces confession because
t results in the suspect being convinced either that he has been caught (if he
is guilty) or that his situation is hopeless (if he is innocent), that further denial
is pointless and that it is in his self-interest to confess. For both innocent and
guilty suspects, confessing is something neither would have chosen to do prior
to the start of the interrogation and something each would have predicted he
would have resisted 1o his las) breath.

Although contemporary interrogation methods are intended to produce true
confessions from the guilty, they can, unfortunately, also produce false
confessions from the innocent. Interrogations are, by design, relentless in their
focus on moving the suspect to confess and are insensitive to denials or
protestations of innocence. Interrogators employ tactics that create a sequential
influence process that can cffectively succeed in overcoming the resistance of
a person who has no reason to confess and is, at least initially, unwilling to
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do so. To understand how and why false confessipns ocur, 1t s important 1o
recognize that the echniques and tactics used 10 alter a suspeet’s initial choice
to deny culpability do not depend for their efficacy on the suspect being guilty
and knowing it. They depend on creating circumstances in which the suspect’s
analvsis of hig situation and of the consequences of the choices before him lead
him 1o conclude that confession is both & rationa! choice and his best option.

The promoters of psychological interrogation methods give no sigrifizant
thought to how they will affect the innacent, but instead merely assume that
the methods they advocate will not cause an innocent person (o confess {see
Inbau et al. 1986; Jayne and Buckley 1992). The unanticipated and
unappreciated fact about psychological methods af interrogation is that they
are so influential that if allowed to go forward without restraint or if directed
at the exceptionally vuinerable they will have devastating consequences. These
methods produce false confessions because they convince innocent suspects
that their situations are hopeless just as surely as they convince the guilty that
they are caught.

In recent years, the continuous development of psychological tactics for
overcoming resistance has given interrogators the tools necessary to actually
persuade some persons that they committed murders about which they have
no personal knowledge. The combination of tactics that undercut a suspect’s
confidence in the accuracy of his memory together with commonplace false
evidence tactics and the use of incentives can combine to persuade a suspect
that he is guilty of a crime about which he knows nothing and lead him to
make the decision o confess.

Accusatory interrogation (as distinet from interviewing) is not usefui for
identifying a likely suspect: rather, it is a purposive and highly stylized attempt
at influence that has only one goal: to obtain a confession from whomever
is selected for processing. The interviewing and information-gathering activitics
of an investigation should precede interrogation and culminate in the selection
of a suspect. Once an interrogation commences, information gathering—
including checking on any alibi a suspect might offer in response to being
confronted —is typically suspended pending the outcome of questioning.

The choice of whom to intercogate may be well founded (e.g., based on solid
evidence), in error (e.g., based on information that latter turns out to be
erroneous), or reckless (e.g., based on no evidence but solely on a hunch or
an unjustified assumption about the statistical likelihood of a particular
suspect’s guilt). No matter why a suspect is selected, the interrogation process
that follows will, at least superficially. be the same.

There are, however, major and non-obvious differcnces that distinguish
interrogations directed at well chosen targets from those misdirected at the
innocent. The differences can be detected by comparing the interaction paths
taken by the interrogator and the suspect, the points of conflict that erupt
between them and the fit between the contents of confession stalements they
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produce and the facts of the enne being investigated, Noting these differences
and theie causes is worthwhile because their identification contributes to
understanding both why interrogation works well and why it goes wrong.

When the cholee of whom to process s well founded, the interrogator has
soiid evidence with which 1o confront the suspect and thereby has a
considerable advantage. He van, if necessary, produce Lhe evidence he claims
{Le., witness' statements, co-perpetraloss’ confessions, laboratery reports, etc).
In addition, since a well selected target is likely to be guilty, the suspect’s
awareness of his guilt works very much to the inlerrogator’s advantage, The
gulty suspect starts the interrogation concerned about the risk of detection
und punishment, Knowledge of his guilt renders the suspect genuinely
vuinerable to the interrogators' tactics and pioys and makes them more likely
to succeed at convineing the suspect that he has been caught. Only under the
rarest of eircumstances do an interrogator’s ploys persuade an innocent suspect
that he s in fact guileyy and has been caught. When this happens, the
interrogation will be marked by certain characteristics that distinguish its
history from the interaction paths that are the histories of interrogations that
icad 10 other Lypes of confession.
 As interrogation is pootly founded when solid evidence is lacking, It an
innocent suspect is selected or a guilty suspect is chosen based on a lucky hunch,
the interrogator necessarily lacks a valid basis [rom which to confront the
person. The tnterrogator s necessarily reduced o relying entirely on deception
and interpersopal dominance to gain a confession. He cuns the risk of
fabricating evidence that aguilty suspect can either easily explain away or will
recognize as & bluff. The Innocent suspect necessarily recognizes that the
interrogator’s ploys are inaceurate. However, knowing that he is innocent, the
suspect is not considering whether he has been caught. The innocent suspect
is analyzing whether hig sjtuation s hopeless Therefore, the obvious
waccuracies of the ploys are unimportamt since the claimed evidence
contributes to a growing certainty that his situation is hopeless.

Unlike the guilty suspect, who is genuinely vninerabie to the interrogator's
accusations, the innocent suspect has a valid basis for denying involvement. The
imerrogator is forced to contend with the heartfelt resistance of someone who
knows he is being {alsely accused. Although motivated by righteous indignation,
the innocent suspect is hikely to experience far greater shock and disorientation
at being accused than is the guilty suspect. The innocent suspect is not in the least
prepared for the confrontation and accusations that signal the stari of serious
business during an aveusatory interrogation. He will likely be unable to understand
how the mierrogator could possibly suspect him. As the process unfolds and the
interrogator reveals a lengthening list of damning evidence, the innocent suspect
is likely 0 become progressively more distressed, confused and desperate, In the
end, the innocent suspect is likely te be more emotionally distressed than the guilty
party, who has only to accept the fact that he has been found out.
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Interrogators rightly expect that almost all suspects will deny mvolvernent
in the crime when [irst confronted and so ireat denals as unimportant,
Investigators are, however, often misled by their training to believe that there
are simple signs and behavioral indicators readily observable in a suspect’s
demeanor that distinguish truth-tellers from liars, In fact, rarely will an
interrogator be able to discern that a suspccl is guilty or innocent based on
his demeanor (Ekman and O'Sullivan 1991)." Because the guilty suspect who
lies when denying his guilt and the innocent suspect who tells the truth when
denying his involvement are indistinguishable 10 the interrogator, they are n
exactly the same functional position throughout an interrogation.

Since the goal of accusatory interrogation is (o oblain a confession rather
than to evaluate whether the suspect is guilty, the interrogater will be insensitive
to and ignore the evidence the suspect offers to support his protestations of
innocence. As the questioning moves forward, the interrogator focuses his
atlention on how close the suspect is 1o admitting guilt, and his thinking is
directed toward the guestion—"what can 1 do now to move the suspect closer
to giving a coniession?”

The itmportant dilferences between guilty and innocent suspects are not
reflected in their demeanor, but rather, are present in their internal perceptions,
cognitions zbout their immediate situation, theic memories (including the
presence of absence of knowledge of having committed the crime) and their
ongoing mental activities and decisions. Although indicators of a suspect’s true
state of innocence or guilt can be identified in the suspect’s conduct in response
to the interrogator’s 1actics, the differences between the guilty and the innocent
only become reliably and objectively observable after each has made the
decision to confess. The differences between the suspect’s true state of guilt
or innocence ¢an only be detected with substanual confidence by analyzing
the confents of their respective confession statements—the statement which
follows the person’s admission of involvement.

The Two FPhases of an Interrogation

Modern interrogations can be divided uselully into two sub-parts. The first,
the pre-admission phase, is organized to change the suspect’s decision to deny
respansibility and elicit the statement, *I did it.” The goal of the second segment
of the interrogation is to obtain from the suspect a post-admission narrative
of the crime that proves his guilt, Although interrogators are not trained to
recognize this fact, the suspect’s post-admission narrative can also provide
powerful evidence tending 10 prove the suspect’s innocence.

By foliowing a simple formula, interrogation progressively leads a suspect
to see himself as caught and/or hopeless. Early on, police challenge his denial
and accuse him of committing the crime, Their accusalions are repeated
frequently throughout this phase of questioning. They are mare strongly made
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with cach repetition and as evidence for them s revealed. Eventunily, the
accesations are presemed as [acts, Throughouot, the isterngator pretends
absolute personal certainty of the suspects guill no matter how confident or
doubtful he may be.

If police have eviderce linking a suspect to the crime, they slowly reveal it
1o bolster their accusations and justify their apparently certain position, Even
if the interrogator has no evideace linking a suspect to the crime, he will
nevertheless claim to possess incontrovertible proof of the person’s guilt,
Interrogatars cammenly claim that they have witnesses, fingerprints, hair,
blood, semen or other evidence when they have fittle or nothing. Whether
revealing evidence or telling fies, the interrogator labors to convince the suspeet
that the case against him is so overwhelming that he has nio choiee but {0 face
the fact that he has been caught, will shortly be arrested, successfully prosecuted
and severely punished. This sets the stage for eliciting an admission of guilt
in exchange for the smallest of benefits.

Once the suspect makes an “T did it” admission, the second part of the
interrogation commences. The interrogator turns his efforts toward obtaining
a post-admission narrative of the crime—a detailed deseription of the suspect’s
actions—including his motive, his planning, the circumstances leading up to
the crime, how he executed it, facts aboul the crime teene and the location
of evidence upknown to the police. The voluntariness of a confession i3
determined by the tactics and incentives police use to shift the suspect [rom
denial to admission. The truth of the suspect’s admission (*I did it") is
established by the accuracy of the information elicited during the post-
admission narrative phase of interrogation.

The fir between the suspect’s post-admission narrative and the facts of the
crime provides undeniable and strong evidence of whether the suspect possesses
actual knowledge of the crime or is ignorant of information that would be
known te the perpetrator. While confession evidence (the statements the
suspect makes during the post-admission phase) is often both powerful and
persuasive, the important question remains: does the confession statement yield
evidence of guilt or innocence? Evaluating the it answers this question.

The post-admission narrative gathering phase for a true confession has the
potential to prove the suspect’s guilt in a fashion that can never be repudiated.
A thorough post-admission narrative can link a guilty suspect to the crime
so strongly that virtually anyone willing to evenhandedly evaluate his
statements will conclude that he is guilty. For example, a guilty suspect can
supply information known only to the offender, he can lead police to missing
evidence, provide them with missing information, and explain any seemingly
anomalous facts about the crime.

Similarly, il  suspect is innocent, carrying out a thorough post-admission
information gathering exercise can generate persuasive evidence showing that
he has no actual knowledge of the crime. An analysis of the suspect’s staterment
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must fead to the conclusion that he is ignorant of the erine if the post-admission
narrative is rldled with errors, demonstiates the suspeet’s inability to correetly
describe significant facts, inability to provide corroboration (¢.g.. correct
information regarding the missing murder weapon, loot, etc.) and inability to
contribute a host of specific details the perpetrator should know. Therefore,
anyone willing to evenhandedly cvahlz’ate the suspect’s statements should find
that he is almost certainly innocent.” For exampie, in the Garrett case (see
pp. 226-230), an innocent man who falsely admitted “ did it” did not knm’v
any of the key details of the crime other than what he had learned from his
in{crwgalors. His post-admission nasrative provided police and the jury th_at
acquitted him at trial with information that demonstrated gross inaccuracics
and ignorance of even how his daughter was killed.

The Steps in Shifting from Denial

The Decision o Alfow Questioning

Choosing to allow interrogation to commence is the first major event in the
decision analysis. Even if the suspect is not in custody, the police may remind
him of his constitutional rights to remain silent and to have counse! present. Both
innocent and guilty suspects waive their rights because they perceive themselves
as better off by permitting questioning to proceed than by terminating the process.

The reasons for allowang the interrogation to go forward are, however, quite
different for guilty and innocent suspects. A suspeet Who knows that he is gm%ty
is likely to be acutely aware of bis jeopardy when a detective indicalcs.a desire
to question him, and is motivated to avoid detection, arrest and gumshmcm.
A guilty suspect may be thought of as engaging in a game with the interrogator
in which each has as his goal manipulating and deceiving his opponent (Leo
1996¢; Simon 1991). The decision to allow questioning to pr.oceed by a guilty
suspect who is aware that he can, in fact, refuse to be questioned _oniy rf'lakcs
sense if the suspect is motivated to mislcad the interrogator, convince him of
his innocence and perhaps gain information about what evidence, if any, the
police have against him. ’

The innocent suspect perceives his situation differently. Knowing that he
s uninvolved in the crime, he is likely to belicve that speaking 1o police carries
no significant risk. Because he believes that he has nothing.w hide, the innoant
suspect is likely to perceive the Miranda warning as an unimportant formality.
Unlike the guilty suspect, who is aware of his potential risk from the start,
the innocent suspect only becomes aware of his growing jeopardy as the process
unfolds. It takes a whiie before he realizes that the interrogator will not aceept
the idea that a mistake has been made. By then, his assessment of his s@tuauun
has been altered by the interrogator’s tactics. His Miranda rights are still likely
{o scem unimportant, but now because it is too late to invoke them. The suspect
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hias already been accused of a erime and threatened with arrest, but remaing
certan of his innocence, Therefore, he is likely to view continuing to interacs
with the interrogator as the most straightforward way to resolve the problem.

Neither the guiity nor the tnnocent suspeet is fikely to appreciate that the
methods of accusatory interrogations are designed to initaily encourage the
beliel that guestioning is relatively risk free. The opening procedures are
itended to allow the goilty suspect to entertain the idea that he can siart the
yurstioning, mislead the interrogator and ermerge i a more secure position
by having allowed police to guestion him. Refusal, he is likely 1o believe, would
cause the investigator to singie him out for more rigorous investigation;

Ihe imitial structure of an interrogation (both as to its physieal characteristics
and psychological aspects) is designed not only to encourage the belief that
the questioning will be relatively risk free, but also o create the impression
that the Interrogator has the power to radically alter the suspect’s life. On the
one hand, he appears benign—perhaps easily fooled, or simply seeking to do
goud by solving the crime. His potential power is, however, awe-inspiring: the
interrogator wields the power of the state to take the suspect into custody,
dezgm him against his will, and subject him (0 a trial that can lead to severe
pugzsixmcm. The location at which the interrogation happens, the physical
setting in which questioning takes place and the demeanor of the imcrro’gatm
are »chosm to produce the suspect’s initial impression of the inlerrogator as
bemign and at the same time possessing enormous potential power. )

shutting The Suspect From Conlident To Despairing

The decision model assumes that both innocent and guilty individuals
consent to police interrogation because they expect to emerge unscathed from
questioning. As the process unfolds, however, the interrogator works to drive
down the suspect’s initial subjective certainty that he will survive the
nterrogation and reduce to near zero his expectation that he will be able to
feave when questioning ends. The interrogator works Lo convince the suspect
that all his future holds is certain arrest, trial, conviction and punishment.

The interrogator typically begins by obtaining an account of the suspect’s
relations with the victim and his whereabouts at the time the crime occurred.™
Under the non-threatening guise of information gathering, he may require the
suspect to repeatedly describe his relations with the victim and activities, Once
}lc obtains the suspect’s baseline account, the interrogator changes his style,
becomes accusatory and begins to press for an admission. He typically opens
the accusatory phase by pointing out contradictions in the suspect's account
and confronting him with evidence of one or more flaws in his story.

The intcrrogator’s opening gambit and virtvally every move he makes
;hcrcal‘mr will affect innocent and guilty suspects difl‘cr::nlly‘ Even if the
nterrogator’s choice of a suspect is well founded and he has solid information
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that contradicts the suspect’s account, he will carefully conserve his supply of
real evidence, revealing only enongh to make coufrontaton appear reasonable.
The Interrogator’s strategy is to return to s storchouse of evidence to
neutralize cuch objection in the long series of roadblocks he anticipates that
the suspect will erect. The tactic of introducing scmething new in response to
eack objection helps create the impression that the interrogator’s supply of
information is endless.

If the interrogater facks solid information, he will be forced Lo open his game
either with a report of contradictory evidence that may be erroneous and easily
countered or with an entirely fabricated claim. In some instances, interrogators
attempt to capitalize on inconsistencies that arise simply from the suspect
having to tell and re-tell his account. While a guilty suspect’s repeated accounts
may sometimes reveal one or more gross and material inconsistencies, an
innocent suspect’s accounts will contain nothing more than trivial omissions
or additions thal appear because of the normal variability attendant to
repeating a complicated story or because he chooses to keep private something
that he sees as unrelated to the crime. When aggressively confronted over a
trivial inconsistency or irrelevant omission, an innocent suspect is likely to
perceive the interrogator as unreasonable, hostile, suddenly suspicious and
accusatory for no good reason.

As the interrogation progresses, Lhe basic patern of revealing evidence—
whether valid or fabricated—that links the suspect to the crime is repeated olten.
When the investigation is well founded, the interrogator’s presentation of actual
evidence implicating the suspect, together with fabricated evidence, creates the
impression of an airtight case. For a guilty suspect who recognizes that the
evidence is true and that the interrogator probably has all he claims, the effect
of revealing a grossly overstated case is likely to be sobering and effective.

For an innocent suspect exposed te the same interrogation ritual, the
experience is radically different. Knowing that he is innocent, the suspect is likely
1o be shocked when confronted with erroncous or fabricated evidence. He is
initially likely to react 10 the so-called evidence by saying that a mistake has
been made and offering reasons why the interrogator’s reported evidence is in
error, The interrogator will reject the innocent suspeets denial just as he would
if it were made by a guilty suspect—by expressing preat confidence in the
reliability of the evidence, assuring the suspeet that no mistake is possible and
perhaps emphasizing that the suspect’s reaction is itself further evidence of his
guilt (2.g., “You know you did it, I can see it in the expression on your face”).

The interrogator unveils for the innocent suspeet the outline of an apparestly
airtight case. With the possible exception of mistaken evidence, everything the
interrogator claims to have that points to the innocent suspect is fabricated.
Because part of the interrogator’s stylized rele is to present a demeanor and
attitude that commuricates certainty, he will try to exude unwavering confidence
i the suspect’s guilt even while confronting bim with compietely false evidence.
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Eor an innocent suspect, the steadily growing list of inculpatory facts makes
itincreasingly difficult 1o classify what is going on as a simpi¢ mistake. Wrongly
accused suspects frequently come to see themselves as either being set up by
someane or railroaded by the police.” Regardless of the theory that the
innocent suspect entertains, the dominant fact before him is the interrogator's
message that the case against him is airtight and his arrest is inevitable.

As the process unfolds and more evidence is revealed or invented, the
interrogator repeatedly runs through the string of facts linking the suspect to
the erime. This tactic functions both to emphasize the strength of the case and
1o make it effectively impossible for the suspect to coherently respond to the
interrogator’s massed presentation of evidence. Each time the suspect objects
and claims to be innocent, the interrogator is handed the opportunity to repeat
the list of facts that scem to irrefutably confirm the suspect’s guilt.

An interrogator may sometimes invite the suspect to evaluate the evidence
against him and to critique the reasoning and logic of the interrogator’s
position. This tactic forces a suspect (at least privalely) to recognize that the
evidence is overwhelming, and forces him to conclude that there is a more than
sufficient basis for his being arrested.

False evidence ploys based on eyewitness reports are likely to exert a less
powerful influence than false evidence ploys based on scientific procedures.
When confronted with fabricated eyewitness evidence, suspects can always
respond that the identification is mistaken or that the witness is lying. Anytime
a suspect can counter an interrogator’s evidence ploy with a plausible
alternative explanation or is able to diminish the apparent strength of the
evidence, he impedes the interrogator’s progress toward confession. Whenever
an issue is not resolved in the interrogator’s favor, the suspect’s ability to resist
the interrogator’s demands is strengthened.

False scientific evidence can be presented so as to leave little opportunity
for counters. Interrogators represent positive results of fingerprint, hair or
DNA tests as error frec and therefore unimpeachable. Interrogators sometimes
go through long dissertations about the infallibility of the test results they are
about to report, whether the results are real or fabricated. Some even tell
suspects of fabricated, new scientific technologies that prove involvement in
the offense. For example, in one case an interrogator told a suspect that a
“Neutron Proton Intelligence Test” showed that he had fired the gun (Smith
Transcript 1991, p. 32).

The polvgraph cxamination is one of the most frequently used pseudoscience
influence devices relied on during interrogation. Although under optimal
conditions the polvgraph may allow an examiner to detect deception more
accurately than by chance, in interrogations that produce false confessions
polygraph examination usually functions as an influence tactic with about the same
scientific significance as the “Neutron Proton Intelligence Test.” While the nominal
purpose of the polygraph test is to diagnose the subject as “truthful” or “deceptive,”
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the primary function of e detectors duning an @rusatory imem}_gatém i_s toinduce
confessions. By playing on a suspect’s fear of arrest and by creating the Limpression
that the procedure is infallible, the polygraph examination becomes a powerful
pseudoscientific tool of persuasion and manipulatio_n. ' )

In addition to providing the opportunity to claim new evidence against the
suspect, polygraph examination allows for another interrogator Lo cmc.r‘lh-:
process. This operative (whether 2 police officer or a hired tec}’mmnan)
represents himsell as ao objective and disinterested party, emphasizes the
supposed scientific validity of the test results and then behaves as an
interrogaior, seeking to obtain a confession in the post-polygraph
confrontation with the suspect (typically called an interview and supposedly
directed at clarifying the readings obtained from the machine).

The polygrapher is in an ideal position to add ncw, damning evidence to the
string of facts with which the interrogator has confronted the suspect. In the
course of setting up a basis for countering denials that the suspect may issuc
after being told that he has failed the examination, polygraph examners often
claim that their machine will detect the truth of the suspect’s involvement, even
if the suspect is ignorant of it. For an innocent suspect who has already been
told of overwhelming evidence of his guilt, the bogus claim that the polygraph
machine reads his “unconscious” knowledge and thereby proves his involvement
can be devastating. 1t can contribute to the suspect’s certainty that.hc will be
convicted and start the process of shattering his confidence in his innocence.

Eliciting the Adnvisston

Eventually the interrogator will shift the target of his influence attempts away
from creating a sense of hopelessness 1o persuading the suspect 10 make I'ht
crucial admission. The ideal turning point occurs when the suspt:-,ct's subjective
estimate of successfully surviving the interrogation without being a::reslcd is
at or approaching zero. The closer the suspect is to ccrtain_ty ﬂ.m‘h:s future
is both determined and extremely undesirable, the easier it is for the
interrogator to elicit a decision to confess. ° _ .

The decision analysis assumes that at the beginning of interrogation the
suspect expects Lo survive the experience without being arrested. A suspect wha
perceives his situation in this way is unlikely to respond to an |n1t§al or
premature suggestion that he confess. However, as the s'us',pccl s perception of
his situation changes and his subjective estimate of surviving shargly declines,
the psychological cost of confessing diminishes. What, after all, is the harn;
of confessing if a person knows he is guilty and believes that he has been caqght.

As the apparent cost of confessing diminishes, so 100 does the .magnltude
of the incentive necessary o precipitate a decision to confess. Even if a suspect
believes that arrest is virtually certain, it is still irrational for him to volunteer
a confession. However, once the suspeet has accepted the fact that he cannot




B RICHARD [ OFSHE and RICHARD A LEQ

convince the interrogator of his innocence and that he will be arrested, he may
reason that confessing alters bis situation very slightly. At this point when his
struggle seems 1o have ended in defeat, he may be influcnced by a minimal,
or even a trivial, incentive i it is offered.

When an interrogator feels that he has succeeded in convineing the suspecet
that his fate is certain and has substantiaily reduced the strength ol his resistance
to the aceusation that he is guilty, or has simply exhausted his resources, he
redirects of his efforts. The shift to a principle focus on eliciting the admission
~[ did it" is sometimes signaled by an interrogator’s announcement that he is
no longer interested in wasting time debating whether or not the suspect
committed the crime. He may surnmarize the evidence supporting his position
yet again and say that, “all I'm really interested in is why you did it.”

From this point forward the interrogator suggests reasons why an admission
is 1o the suspect’s advantage. The incentives used to induce a confession can
be urrayed on a continuum ranging from legally permissible psychological
benefits (e.g., the suspect will feel better) to the strongest coercive threats and
promises {e.2., the suspect will be charged with capital murder il he does not
canfess or permitted to go home if he does).

At the low end of the continuum, suggestions emphasize the incentives that
the suspect will continue to experience distress if he does not conless but that
he will experience moral or self-image benefits if he does. Interrogators
sometimes trade on the remorse that a suspect actually feels and urge him to
demonstrate his feelings, perhaps emphasizing that he will experience relief by
getting it off his chest. For example, interrogators may tell a suspect that taking
responsibility is the munly or Christian thing to do. They sometimes tell
suspects that the victim's family is suffering and that if the suspect is a decent
person he will disclose the body’s location so that the family can provide a
proper burial.

If appeals based on the benefit of reducing feelings of guilt, doing the right
thing oc expressing empathy for the victims family do not succeed in
precipitating the decision to confess, an interrogator is likely to emphasize more
tangible benefits for cooperation. Once the interrogator does this by suggesting
that there are systemic benefits for confessing and sysremic punishments for
failing to confess, he moves dangerously close to introducing legally coercive
threats of harm and offers of leniency.

Interrogators often manipulate suspects so as 1o lead them to conclude that
confession versus continued denial will result in different sentencing outeomes.
Ta communicate that there is 2 material benelit for confessing, an interrogator
need not promise that he will obtain the particular benefit for the suspect. Nor
need he explicitly threaten the suspect in order to communicate that the suspect
can expect a harsh punishment if he does not confess. It can be sufficient to
lead the suspect to believe that there are systemic benefits that follow from
confession or silence. When leading a suspect (o recognize a systemic benefit,
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the first step is to impress upon him that certain consequences Jollow
“naturally” from what he does now—during the interrogation.

For example, an interrogator may emphasize that the suspect should think
about how the prosecutor, the judge and the jury will react (o the suspect’s
litany of denials, or how they arc likely to be affected by a demonstration of
remorse. An interrogator may tell the suspect that now is the time for him
to choose how he will be viewed in court. The obvious implication is that the
contrite, remorseful defendant asking for mercy will receive a lesser sentence.
The interrogator’s strategy is 1o bring into the room considerations and
outcomes that favor confessing. If he succeeds, the interrogator effectively
changes the mix of factors the suspect actually considers when making the
decision 10 confess or to remain silent.”

‘This strategy permits the interrogator to avoid having to suggest or promise
that he will act 1o procure the benefit for the suspect. He manipulates the suspect
by persuading him to view the operations of the justice system s naturally
conferring rewards for confessing his guilt and naturally meting out punishment
for denial. The interrogator seeks to reduce the variability, uncentainty and
unpredictability of prosecution and defense 1o a few simple principles—that,
of course, support the line of action the interrogator favors. This approach
is intended to molivate the suspect Lo confess by leading him 1o conclude that
he will be more or less severely punished depending on whether he confesses
at this moment in time.”

Once an interrogator attempts to influence a suspect's decision by oflering
an incentive, his likely reaction to continued resistance is to increase the value
of the benefit that he is offering. If an interrogator maves up the incentive
scale; he may emphasize that he wants Lo “help™ the suspect (in some
deliberately vague fashion), but that first the suspect must reveal his side of
the story. For example, an interrogator told Cheval Wright that whcn_lhc
interrogation ended his best opportunity to save himsell would be gone (Wright
Transcript 1993). 1f he did not confess, he would be in worse shape because
the interrogator would not be able to help him in the future. Wright’s
interrogator went further thas suggesting some sort of unspecified help.

The judge suppressed Wright's confession because the interrogator told
wright that his lawyer would never let him take the witness stand at trial. The
investigator painted a picture in which he (the investigator) takes the stand
at trial. and is regarded as the professional witness by the jury. The interrogator
continued by telling Wright that the interrogator’s account of what happened
would be believed by the jury. If Wright would only confess to the accident
scenario, the interrogator could save him.”

The uppermost end of the incentive scaie is to threaten direct physical harm
(a tactic that is sometimes still used), the death penalty, a lengthy prison
sentence or 1o directly promise that confession will result in prosecutorial
femiency. Although these kinds of incentives are pencrally recagnized as
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improper and coercive, they are often employed cither directly or in &
superficially disguised manner. Police use of these incentives is illustrated below
in the excerpted exchanges from the interrogation transcripts of Dante Parker
{sce pp. 230-233) and Tom Sawyer (see pp. 80-86).

One of the most frequently used techniques through which confessions are
coereed s known as the “accident” technigue or scenario. After the interrogator
shifts his focus, he may attempt to elicit an admission to a version of the crime
that involves 4 lesser criminal act and lesser punishment. The interrogator seeks
to obtain an admission that both he and the suspect know to be untrue (ie,
a confession nat to the crime as it actually happened, but to a version of events
different from whai the interrogator believes to have occurred).

The interrogator is likely to introduce this technique shortly after he signals
his shift in focus. For example, he might conclude his refusal to further discuss
the suspect’s guilt by declaring, “all I'm interested in knowing is whether you
planned to do this or whether it was an accident.”

As the technique is used, the interrogator suggests a version of the facts that
drastically lowers the charge appropriate for the confessed crime in comparison
with the charge appropriate for the actual crime. The interrogator puts forward
a scenario that describes an event that might not even be a criminal act. For
exumple, assume that the crime scene describes a homicide that was a rape
and murder involving significant torture. The scenario, as put forward by the
interrogator, instead describes an event that was not pre-meditated, but rather
happened because of something beyond the suspect’s control—the accident.
Perhaps the gun went off accidentally or the suspect understandably lost his
temper or was understandably driven temporarily mad by the temptress who
was kilied.”

As discussed previously (pp. 187-188), this technique elicits a decision to
confess because it communicates the understanding that the suspect will receive
a reduced level of punishment if he admits to the lesser crime. The accident
technique lies at the heart of the Reid method of interrogation (see Inbau &t
al. 1986, pp. 102-106). Even Inbau, Reid and Buckley (1986) grant both that
the accident technique elicits a confession that everyone (interrogator and
suspect, whether guilty or innocent) knows is a false confession and that the
false confession is to a lesser crime (Inbau et al. 1986, pp. 103-106).

Inbau, Reid and Buckley fail to explain to their readers that the technique
works by means that are coercive. The suspect is motivated to act by a threal
of harm {2 more serious charge) or a desire for a benefit (a lesser or no criminal
charge). The accident scenario theme functions to systematically persuade a
suspect that the beneficial consequences of confessing outweigh the harmful
consequences (Kassin and MeNall 1991).

Remarkably, Inbau and associates rationalize this interrogation strategy and
defend it as permissible so long as the interrogator alters only the suspect’s
pereeption, but not the reality, of what happens during an interrogation:
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During a lega! interrogation, realily cannot be changed A gonlzssion wil be nagimissihle

a5 evidence i the invterrogator takes away the consequences of The confession {promisesy,

or physically adds anxiety [ threats, abuse} during the interragaiion However, the
imerrogator can legally change the suspect’s percepiion of the consequences of conlessing

or the suspeet’s perceprion of the anxiety associated with deczption thraugh influencing
the suspect’s beliefs (Inbau et al. 1986, p. 333)

Inbau, Reid and Buckley’s distinction is nonsense. There Is no meaningful
difference between manipulating a suspect’s perceptions about anticipated
punishment outcomes and manipulating the reality of anticipated punishment
oulcomes—a person’s perceptions are his reality.

The interrogator’s reality may well be that he has no intention of going
through with the implied “deal” to accept the accident scenario of the crime
and use it as the basis for his decision about the appropriate charge for which
1o arrest the suspect. Inbau and associates fail to appreciate that what is at
issue is the suspect’s will to resist and whether it is overborne by the conduct
of the interrogator, not whether in the interrogator’s mind his threat or promise
is sincere.

While the private thoughts, meatal activity, and contemporanequs
verbalizations made by innocent and guilty suspecls are different, these
differences are less impressive than the similarities that a modern accusatorial
interrogation can produce in suspects’ decision-making and conduct. The
underlying structure of police interrogation consists of convincing a suspect
that he has been caught and pointing out or offering incentives that suggest
he will be better off by confessing. Whether the suspect is innocent ar guilty,
the variable that explains his decision to confess is his subjective estimate of
the likelihood of surviving police questioning without being arrested and
punished. While innocent and guilty suspects comprehend and react dilferently
to an interrogator’s accusations of guilt and claims about evidence linking them
to the crime, they both experience growing certainty that they will soon be
arresied and ultimately punished—which explains why and when they give

confessions ta police.

CLASSIFYING CONFESSIONS
Kassin and Wrightsman's Classification System

Kassin and Wrightsman's {1985) typology posits three conceptually distinct
types of false confessions: voluntary, coerced-compliant, and coerced-
internalized ”* This typology is held together by two essential distinctions:
whether the confession is jmitiated by the suspect or elicited by police (voluntary
vs. coerced); and whether the suspect acquiesces (0 the interrogator’s influence
attempts (tactics) Tor instrymental reasons or because he comes 10 believe the
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interrogator’s suggestions of guilt (compliunce vs. internalization).
Accordingly, the distinguishing {eature of a voluntary lalse confession is that
it is spontancous and thus does not arise in response o significant police
questioning or pressure. The distinguishing feature of a cocrced-compliant false
confession is that the suspect knowingly confesses 10 a crime he did not commit
in order to escape the pressures of an aversive interrogation process and/or
gain a benefit such as leniency. Fora coerced-internalized false confession the
distinguishing feature is that the suspect confesses only after he comes to believe
that he committed the offense.

Kassin and Wrightsman point out that this conceptual framework is
consistent with several important insights into the causes and consequences
of false confessions. First, while police will most cffectively elicit compliant
responses through powerful or extreme interrogation methods, they will most
effectively elicit internalized responses through more subtle or persuasive
methods of questioning (see also Ofshe 1989, Gudjonsson and MacKeith 1988),
Second, while compliance and internalization may be closely related processes,
compliant behaviors persist only to the extent that they have instrumental value
whereas internalized behaviors “persist over time and across a variety of
situations™ (Kassin and Wrightsman 1985, p. 77). Kassin and Wrightsman
expect that coerced-compliant false confessions will be retracted shortly after
the suspect leaves the interrogation, whereas coerced-internalized [false
confessions can lead to enduring belief change by permanently altering 2
suspect’s memory, “making its original contents potentially irretrievable™ (1985,
p. 78). Third, they argue that coerced-compliant false confessions can be
explained by the individual’s desire to escape the aversive pressures of
interrogation and secure a [avorable outcome.

Wrightsman and Kassin (1993) identify three factors that explain coerced-
internalized false confessions: (1) The conditions of interrogation may induce
a state of hypnotic trance that causes the suspect to confuse truth with
confabulation; (2) As sell-perception theory would predict, suspects induced
10 tell lies under conditions associated with telling the truth may come to believe
those lies as the truth (see Bem 1972, 1966 1967; Lepper 1982); and (3)
Individuals prone to high levels of “interrogative suggestibility” are more likely
1o actually accept a police interrogator’s suggestions of gui]l.“

Kassin and Wrightsman's threefold typology applies social psychological
principles to the categorization and explanation of false confessions and offers
a conceptual framework with which to classify, identify the variation in, and
presumably explain false confessions to police. In the last decade their
classification scheme has provided a useful framework for studying false
confessions, has generated a series of research questions (see Gudjonsson 1992)
and has been relied upon by confession scholars, including these authors {Ofshe
1992a, 1989; Leo 1992, 1995).

in light of further research, it hus become clear that Kassinand Wrightsman's
classification scheme is in some ways inadequate and is based, in part, on
erconeous assumptions. There are three weaknesses in thewr scheme. First, 1t
presents a different explanation for true and faise confessions when both are
driven by the same underlying logic and arise from iaterrogations that are 1o
a vonsiderable degree similar,

Second, their classification scheme falls to encompass the entire range of
police-induced false confessions that are not coerced (Davison and Forshaw
1993). A satisfactory classification scheme should recognize and be consistent
with an explanation for how and why individuals falsely confess in response
16 police pressures that do not include elements of classical coercion (e.g.,
threats and/or promises of benefit).

Third, their classification scheme misapplies the concept of internalization
to the phenomenon of false confessions. Internalization refers to the social
psychological process by which individuals come to learn and accept a set of
enduring values and beliefs. Internalized values and beliefs, as Kassin and
Wrightsman correctly note, therefore persist over time and across a variety
of situations. No reported case nor any case known to these authors has
produced this type of relatively stable belief.** Ordinary police interrogation
is not sufficient to produce transformative or internalized beliel change. Even
in pofitical thought reform programs that take months 1o execute, the
internalization of belief change is 5o rare as 1o be regarded as anomalous and
attributable to a personality characteristic of the target of influence (Schein
1961 Ofshe 1992b),

The case literature suggests that police-induced belief change during
interrogation is temporary, inhesently unstable, and situationally adaptive; it
has never been observed to endure long after the influences and pressures of
interrogation have been withdrawn. Individuals who {alsely confess because
they come to believe that they committed the crime do not demonstrate
internalization of a belief in their guilt in any meaningful way. Rather, they
confess [alsely because they have been temporarily persuaded by the tactics
of the interrogation to accept responsibility for a crime they have 8o actual
knowledge of having committed. The person who has been persuaded to falsely
confess is, at the moment of confession, only more certain than not that he
committed the crime.

The persuaded but innocent suspect is ncither rertain of his innocence nor
of his culpability. As a result of particular intecrogation tactics, the suspect
becomes convinced that he is probably guilty of the crime under investigation.
While his subjective state is one of uncertainty, he is over the line—more certain
than not that he committed the crime. His inability 10 retricve actual memories
of the erime explains his inability 1o achieve complete certainty of his guilt.
The tactic of claiming overwhelming evidence of culpability prevents him from
remaining certain of his innocence.
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Table 7. Type of Confession and its Legal Implications

Whether Confession 13 True or False

Type of Lonfession True False
Volumtary Voluntary/Reliable Voluntary/Unreliable
Stress-Compliant Involuntary/Relable tnvoluntary/Unreliable
¢ oerced-Compliant Involuntary/Reliable Involuntary/Unreliable
ron-Coerced-Pemsuaded impossible Voluntary/Unreliable
Cnercesi-Persuaded impossible involuntary/Unreliable

Accurately describing the persuaded false confessor’s beliel state is
important because it leads to identification of the particular interrogation
tactics that produce this type of false confession, explains why it happens,
and explains why characteristics of the confessor’s behavior are different
from the behaviors of true confessors and those who give coerced-compliant
false confessions (Gudjonsson 1992; Ofshe 1989). Like other faise confessors,
persuaded false confessors will typically recant their confession shortly after
they escape the aversive pressures and reinforcers present in the interrogation

environment.

A Category System for Classifying Confessions

The categorization scheme in Table | is useful for classifying and explaining
the decision to make a true or false statement in response to interrogation.

Voluntary Confessions—Reliable and Unreliable.  Voluntary confessions
arise either in the absence of accusatory interrogation or in response to the
use of legally permissible interrogation tactics. When elicited in response Lo
interrogation, the confession results from the manipulation of a suspect’s
perceptions of his situation and his desire to obtain a legally insignificant
benefit. Kassin and Wrightsman (1985) propose that individuals make
voluntary unreliable (false) confessions for several reasons: to receive attention
or fame, to expiate guilt, to receive a recommendation of leniency, to protect
or aid the real ofﬁ:ndcr,H or out of an inability to distinguish between fact
and fantasy. Gudjonsson (1992) suggests that the motives for voluntary
unreliable confessions range from a normal desire to protect loved ones to
depression, pathological feelings of inadequacy and mental illness, High
profile crimes such as the Lindbergh kidnapping in the 1930s and the Black
Dahlia murder in the 1940s attracted hundreds of voluntary unreliable
confessions (Corwin, 1996). Little is known about the frequency or risks of
a miscarriage of justice attributable to voluntary unreliable confessions.
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Stress-Compliant Confessions—Reliable and Unreliable,  Distinguishing
between stress-induced and classically coerced confessions is helpful for
understanding the causes and variety of statements made to police in response
to interrogation. ™ The former are elicited by the excessive use of psychological,
and sometimes physical, stressors that, at a lower level of intensity, are
ubiquitous in accusatorial interrogation. The latter are precipitated by classical
forms of cocrcion (2.g., threats and promises).

The overuse of stressors necessarily in play during custodial interrogation can
be sufficient (even absent classical coercion) to precipitate both reliable and
unreliable confessions. Suspects make stress-compliant statemenis when the
aversive interpersonal pressures of interrogation becore so intolerable that they
comply in order to terminate questioning. As the term is defined, a stress-
compliant confession (1) is licited in response to the exceptionally strong use
of the aversive stressors typically present in interrogations; and (2) is given
knawingly in order to escape the punishing experience of interrogation. If the
suspect is guilty, he confesses because of the stress of the interrogation and is
fully aware of his guilt; if the suspect is innocent, he confesses because of the
stress of the interrogation despite full awareness of his innocence.

The causal structure of stress-compliant confessions can be readily
understood. Interrogation is stressful by design. The multiple stressors built
into the interrogation environment are present because they exert pressure on
the suspect to comply with the interrogator’s demand for confession.” The
suspect is confined in an unfamiliar setting, isolated {rom any social support,

and perceives himself to be under the physical control of the interrogator. He
exercises little or no control over the timing, duration or the emotional intensity
of the interrogation, the outcome of which remains uncertain, In extreme cases,
fatigue, hunger and cold may function to additionally stress the suspect.

Since the purpose of interrogation is to elicit a legally voluntary admission
of guilt by breaking down a suspect’s resistance Lo self-incrimination,
interrogators guile properly use whatever methods the law allows. To this end,
they are permitted to employ techniques that are intended to induce distress
and anxiety, attack the suspect’s self-confidence, and reinforce the
interrogator’s position that the suspect’s guilt is certain. Stress at any level of
intensity advantages the interrogator because the suspect can only escape
contiruing discomfort through compliance.

An interrogator may create stress through the use of a variety of
interpersonal styles and techniques. The routine tactics of an accusatory
interrogation arc inherently distressing even when an interrogator actively
works to minimize the punishing aspects of interrogation. Often, however,
interrogators choose to make stalements that increase a suspect’s anxiety or
choose to adopt a hostile style to maximize distress and enhance the effect
of certain influence tactics. An interrogator’s choice to use a hostile,
confrontational interpersonal style together with other factors (such as the
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duration of the process) or the use of 1 stressor to which the suspect has a
pathological sensitivity (e.g., confinrement in a small space) can stress some
suspects 10 the point that their desire for reiease from the painfully aversive
nlerrogation results in a decision to comply and confess.”

An interrogator may use some or all of the following tactics as he presses
Tot a confession: invading the suspect’s personal space; {alsely confronting the
suspect with “incontrovertible™ evidence of his guilt; accusing the suspect of
fictitious erimes; plying the suspect with leading questions; asserting the futility
of denving pullt; pointing out inconsistencies in the suspect’s account;
alternating displays of sympathy with displays of hostility; preventing the
suspeet [rom verbalizing his inaccence; or offenng to support or personally
hieip the suspect only if he confesses. These and other influence techniques are
likely to be used repeatedly and in combination. Any normal individual facing
an accusatory interrogation will conclude that he is being accused of a serious
crime, his future is uncertain and may well involve prison. No matier how “soft”
the interrogator’s style, the interrogation experience will inevitably be
distressing and anxiety-provoking to a significant degree.

if, as interrogation progresses, the detective relies excessively on an
interpersonally oppressive stratepy, the suspect's stress wilj be enhanced, and
he may beeome physically exhaasted, emotionally distraught or mentally
confused, Confronted by an aggressive, demanding, overbearing inlerrogator
who refuses to take ao for an answer, & suspect may reason that telling the
imterrogator what he wants to hear—confessing to the crime—is the only
way 10 escape from the physical confinement, fatigue and distress of
coRUNUOUS GUEStioning.

Gudjonsson (19846, 1987) has constructed a measure of “interrogative
suggestubility™—the exteni to which a person is likely to comply with the
pressures of interrogation.”’ A predisposing characteristic of an individual,
inierrpgative supgestibility provides an important index of how inheremly
responsive and differentially vulnerable a particular suspect is to the demands
and stresses of interrogation. Intellectually normal individuals are likely to vary
in the degree to which they are vulnerable to inmterrogative pressure.
Gudjonsson's research demonstrates that their personality chatacteristics
zxplain some of the variance in who confesses and who does not.

While individuals in the general population vary widely in their capacities
1o resist the stresses of interregation, the mentally handicapped are unusually
responsive Lo pressure 1o submit to and comply with the demands of authorities
(see Gudjonssan et al. 1993), As illustrated through excerpts from the
interrogation of Johnoy Lee Wilson (see pp. 218-222), the mentally
kandicapped are especially vulnerable to the pressures of accusatorial
interrogation. For this reason, even the average level of stress built into an
interrogation can be excessive and overbearing for them.

Tie Social Psychalogy of Police Interrogation s

Two legal points follow from the analysis of stress-compliant con_i'cssicns.
First, since classical coercion is not necessarily an element used to induce a
stress-compliant unreliable confession, the Fourteenth Amendment F!uc
process voluntariness test is not likely to provide an adequate sal'c_:g‘uard against
the admission of confession evidence when the statement is elicited through
the induction of psychological stress that overbears a suspect’s will 1o resist
(see e.g.. Gudjonsson 1992, pp. 247-251). )

This is contrary to current legal understandings about both the psychological
causes of false confessions and the legal safeguards that exist to prevent their
admission in court. For example, the Department of Justice (1986, p. 99) l}as
written that, “[slo long as coercion is avoided a suspect’s incriminating
statements are highly probative evidence, since innocent people are not prone
to make false confessions.” Like the Department of Justice, many lcgal
professionals wrongly assume that only physically or cognitiveiy_cocrcwc p_ohcc
ractics will induce false confessions. However. stress-compliant unreliable
confessions may mistakenly be admitted into cviden.cc against the accn._lscq and
therefore pose a significant risk of wrongful conviction. C_ur-rcnt copsutuhons!
safeguards do not provide an adequate bar 1o the admission of involuntary
and often unreliable confessions (see White, 1997).

Second, the special situation of the mentally handicapped perhaps most
clearly illustrates the problem of stress-induced compliance. Whereas some
intellectually normal individuals are especially responsive to stress, they are
not easily identified as being vulnerable at the time _thc?' are selected for
interrogation. The situation is quite different for mdwndgals_ who are
intellectually impaired. As is generally recognized, they are quite likely to.bc
highly vulnerable to the stress inherent ina mor_icrn accusatory interrogation
(Ellis and Luckasson [985). The psychological pressures and demand
characteristics of even routine accusatorial interrogation can lea‘d mentally
handicapped suspects to confess—whether truthfully or ffnls'acly-—m order to
placate a police officer and avoid what for a normal individual would be a
tolerable level of psychological stress. o

The mentally handicapped suffer not only from impmrcq _lnlelhgcncc. ‘but
are also likely to possess limited social skills, and lack the ability to appreciate
the seriousness of a situation. Because of these characteristics, the fl.lbl'n.ISSl.\‘c
mentally handicapped learn 10 accommodate o a variety of situations n l'tfc
by readily agreeing with the suggestions of others. They thus tend to give
consistently affirmative responses (o questions, and tend to be L‘musually
responsive to authority. As the President’s Panel on Memal Retardation noted
in 1963 (Elfis and Luckasson 1985, p. 451):

A retarded person may be hard put to distinguish between the (act and the appearance
of friendliness. If his life has bees molded into a pattern of submissiveness, he will bc'lm
able than the average person 1o withstand normal police pressures, Indeed they may impinge
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on B with greater fosve because thelr lack of elarity to ham, lke 2l unknowas, rendesy
them mwore frighleang. Seme of the retarded are characierized by o desite w0 plewse
authoray. f 2 confession will please, it may be gladly given. “Cheating to lose,” allowing
others ta place blame on fm 50 that they will not be angry with him, s a common patterm
among the submissive retarded. Itis uniikely that a retarded person will see the implications
or conzsequences of his salements i the way a person of normal intelligence will

Recause of the hypersensitivity of the mentally handicapped, police may
casily and altogether unwittingly elicit stress-compliant unreliable confessions
{rom them-—without resorting to any coercive tactics, but simply by applying
the ordinary, baseline pressures of accusatory interrogation,

Coerced-Compliant Confessions—Reliable and Usweliable. A coerced-
compliant confession is defined as a staterent elicited by the use of classically
coercive interrogation techniques, and is given knowingly in order to receive
leniency or escape the harshest possible punishment. Coerced-compliant
confessions thus differ from stresg-compliant confessions in two fundamental
ways. First, they are caused by the classically coercive influence techniques (2.g.,
threats and promises), Second, they are the resuit of the suspect’s conscious
decision 10 gain a benclit or (0 avoid an anticipated harsh punishment.
Coerced-complant confessions differ from stress-compliant confessions not
anly s terms of the interrogation technigues by which they are elicited, their
motivational antecedents, and the logic of the decision-making leading to
confession, but also by their potentiai legal consequences. Since they are elicited
by tactics acknowledped to overbear a person’s will, if deteeted they are more
likely than stress-compliant confessions to be excluded from evidence in trial
proceedings. Like siress-compliant confessions, however, coerced-compiiant
confessions may be either true or false.”

More than any other category of police-indueed statements, coerced-
compliant confessions have been recognized in the law as overbearing a
suspects will, For example, in Lynumn v. Hinois (1963), Chicago police
officers threatened to arrest Mrs, Lynumm-—which, they told her, would lead
to 2 cut-oll of her welfare payments, the loss of her children, and a prison
term--if she did not confess 1o selling marijuana. Ms, Lynumn confessed and
was subsequently sentenced to 10-11 years. The United States Supreme Court
unanimously ruled that police coerced her confession and reversed her
conviction. Tn Leyra v. Denno (1954), another weli known Supreme Court case,
a police psychiatrist elicited a confession from Mr. Leyra after explieitly
promising him that he would be let off easily if he admitted murdering his
parents. Ax in Lymomn, the U8, Supreme Court ruled that Leyra’s confession
was coerced and reversed his convictien.

While the use of explicit threats and promises may no lunger be as common
i the 1950¢ and 1960s, tnterrogators currently employ snore subtle and

the Saciad Pochiology of Police intersogabicn £

camoutlaged threats and promises to elictt con[eggior}s of guiisﬂl"i‘hs" acc‘z@sm
teehuique, for example, is nothing more than a device for delivering vmlgd
threats and promises: it communicates the expectation that the suspeet will
receive a lower level of punishment if he confesses {leniency), but that he will
receive a significantly higher level of punishment if he does not confess (threat)
{see pp. 187-188 and 202-203).”

Non-Coerced- Persuaded Confessions. When a suspect confesses because he
comes to believe that he is probably guilty of the offense, the necessary
underlying social psychological process is persuasion. Pcrsuac{ed belief ;han ge
that is generated by interrogation does not necessarily persist over lme ot
across situations; rather, it is temporary, unstable, situationally ad_a_pt:ve and
endures only as long as the suspect accepts the interrogator’s de{imuon of :h‘c
situation. As soon as the suspect successfully challenges the interrogator’s
framing of reality and critically analyzes the faclls an whic':h his new position
rests, the persuasive effects of interrogation are likely to disappear. There are
1wo types of persuaded confessions: thosc produced _so?iiy through
manipulation and those in which classical coercion plays a signilicant ITOiC as
well. As the term is defined, a non-coerced-persuaded confession is chcn{ed in
response to the influence tactics and u:clmiqucs‘ of modern, psychologically
sophisticated accusatorial interrogation, and given by a suspect who has
temporarily come to belicve that it is more likely than not that he committed
the offense despite no memory of having done so. '

Some of the influence techniques that interrogators routinely employ can
cause an innocent person to become confused, d’oubt hi§ memory, i;le
temporacily persuaded of his guilt and confess to a crime he did aol commit,
When the interrogation begins, an innocent suspect has no recallccuop of
committing the crime; the only factual details he knows are those that are_cuhcr
public knowledge or that police have supplied. Believing or prctendlgg to
helieve that the suspect is guilty, the interrogator n:pelatcdl)‘ accuses him of
having committed the crime, asserts the futility of denial, and presses fqr an
admission of details 1o the offense. At this stage, the innocent suspect will l:'kcly
steadfastly deny any involvement in the crime and remain firmly committed
1o the knowledge that he is innocent. ’

The factor distinguishing a persuaded confession is that, at some pomnt, the
accuracy of the suspect’s memory becomes central. Persuaded canfessions
depend upon a suceessiul attack on 2 suspect’s _conﬁdencc_ in his memory—l
specifically his lack of memory of having committed the crime. '!'he suspect’s
knowledge that *1 know 1 did not do this” completely depends on his confidence
in the workings of his memory.” _

Undermining a suspect’s conlidence happens after the interrogator has
presented erconeous ot {abricated evidence. If an innocent suspect does not
know that police he, he may become confused and upset because of'lhc
implications of 1he so-called evidence, and may desperately seek to convines
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the interrogator of his innocence, Failing to understand the strutegic nature
of the interrogator’s repeated accusations and failing to reject the false evidence
plove, the suspect will realize, at some point, that the foundation of his belief
in his innocence is the absence ol any memaory of having committed the crime.
If he protests that “I'm innocent—if 1 had done this I'd remmember it,” the
rrustwaorthiness of his memory becames the focus of the interrogation,

The crucial factor for eliciting a persuaded confession is getting the suspeet
to accept a seemingly plausible explanation for his jack of memory of having
comenitted the erime. Fven as he [ollows the logic of the evidence, the innocent
suspect will continue to assert that ke has ne memory of the crime. To the
interrogator, this clalm represents merely another disiagenuous denial by a
presumably guilty suspect. The interrogator will thus atlempt to counter the
suspeet’s dendal of memory in any way possible. Interrogators use routine counters
1o this assertion to peutralize a suspect’s presumed disingenuous denial and in
Bopes of permitting a guilty suspect o de facro acknowledge culpabibty.
Semetimes they suggest that the suspect’s lack of memory is explained by a drug
ar xlcohoi-induced blackout, a momentary lapse in consciousness, a repressed
memory of even Multiple Personality Disorder. When the tactic of suggesting
an explanation for the report of no memeory is used against an innocent suspect,
a protracted debate is likely to develop ducing the interrogation.

The final step in eliciting a persuaded confession s the formulation of a post-
admission narrative. Even though a suspect may have acknowledped guilt
abstractly by agreeing to a.memory blackout, he does not know how or why
he committed the offense.

The following analysis dlusirates the importance of the post-admission
narrative for evaluating the reliability of a persuaded confession. Gathering
a post-admission narrative from an ingocent suspect poses for both the
interrogator and the suspect the problem of having o collectively invent an
account of a erime about which neither has actual knowledge. If carefully
anatlyzed, the product of their collaboration will likely vield evidence that
should be dispositive of the suspect’s guilt or innacence.”

{f a suspeet lacks actual knowledge of the crime, the account that develops
can only be built from accurate information known to the police andjor to
the public, inaccurate distortions of fact, rumors and guesses the suspect makes
during the interrogation. Typically, some elements of the suspect’s account will
be accurate because the interrogator has introduced some crime scene facts
and cause-of-death information, because these facts are common knowledge
in the community or because a guess was correct by chance (e.g., *Was the
vietim clutching a belt in her left or right hand?” has a 50-50 chance of being
answered correctly, and so is not dispositive of whether a suspect possesses
personat knowledge about the crime).

The information an innocent suspect uses to build the narrative must come
{from somewhere other than from his experience. A major contributor is likely
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16 be the interrogator, especially if he has developed a theory of the erime (e.p..
a story about what happened). Since the interrogator's theory determines the
guestions he asks and the specific accusations he makes, the theory 1s likely
to have been revealed 1o some degree during the pre-admission pertion of the
interrogation, The interrogator is also likely 10 rely on his theory to guide and
shape the narrative of the crime that he and an ignorant suspect jointly build.

If the interrogator's theory goes beyond the facts available to hum (ie., is
based in parl on anticipated autopsy results, laboratory findings, etc.) and the
theory is grossly wrong, the errors will likely be adopted by the innocent suspect
and thereby be incorporated into the developing narrative. For example, in
the interrogation of Edpar Garrett (Garrett Transcript, 1995), detectives
theorized that Mr. Garrett killed his daughter, Michelie, by smashing her skull
with a club—despite the fact that they had not yet found her bedy. Mr. Garrett’s
post-admission narrative of the crime incorporated this cause-of-death theory,
including his guess that he used an axe handle he knew to be in his apartment.
However, when Michelle Garrett’s body was found weeks later, it had 34 stab
wounds and no significant trauma to the head (sce pp. 226-230).

In another example, the detectives who interrogated Tom Sawyer (Sawyer

Transcript 1986} believed that Janet Staschak had been raped as well as

murdered, At the autopsy, a detective observed what he thought te be a semen
stain on the victim’s lower body. As a resalt of direct suggestion during the
construction of the post-admission narrative, Mr. Sawyer’s confabulated
account came 1o include both vaginal and anal penetration culminating in
repeated ejaculations. The medical examiner, however, found no semen in any
body cavity nor any semen stain on the victim's skin (see pp. 230-233).

During the post-admission phase, an interrogator will typically elicit from
the suspect information discussed during the pre-admission phase. Unless it
can be objectively demonstrated that the suspect introduced accurate
information, the restaternent or reference to this infarmation during the pre-
admission phase has Httle or no value as proof of the suspect’s actual knowledge
of the crime. The interrogator will seek corroboration of the suspect’s guilt
by attempling to obtain detailed information about the crime scene that was
nol previously discussed, elicit information deliberately withheld from the
suspect and, most importantly, attempt to obtain information about physical
evidence unknown to the police (e.g., location of the weapon, loot, etc.). What
happens during this portion of the interrogation is crucial for objectively
evaluating the reliability of the suspect’s statemeni,

To understand how interrogation proceeds during the post-admission phase,
the perspectives of both the interrogator and the suspect should be respected
and their interaction viewed through the eyes of each. By the time he turns
1o the collection of the narrative of the crime, the interrogator has persuaded
the suspect that he is guilty—despite having no conscious awareness of the
crime. The interrogator has told the suspect that his memory impairment is
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interfering with his normal ability to recollect events. The interrogator,
however, believes tiat the suspect is fully knowledgeable of lis actions and
is merely feigning ignorance. He understands the suspect’s tenacious claim to
amnesia as an odd personality quirk.

Unable 10 elicit evidence of awareness of having committed the crime, the
interrogator cannot accomplish corroboration of the “I did it™ admission.
Given this impasse, Uhe interrogator is likely touse a tactic to facilitate obtaining
corroborating information that will allow the suspect to cont inue to “pretend”
ignorance. For example, the interrogator might, at this point, suggest that the
suspect respond to the interrogator’s questions by providing his best guess
about what happened. He might assure the suspect that his unconscious, actual
knowledge will guide his answers, and that he will come up with correct facts,
Another tactic for facilitating a narrative of the crime is to suggest that the
suspect visualize the scens as if it were a movie frame, roll the film forward
and report what he observes happening. From the interrogator’s perspective,
all these techniques are simply ways to allow the suspect Lo confess and still
maintain the facade of having no conscious awarencss of guilt.

For the innocent suspect, the post-admission narrative phase of interrogation
looks entirely different. Persuaded that he suffers a memory impairment that
has rendered him ignorant of all the details concerning the commission of a
compiicated crime, the innocent suspect may find plausible the suggestion that
he rely on the mind’s unconscicus operations to recover what he has concluded
he must know but cant remember. The interrogator’s use of this tactic effectively
puts the suspect in a position to confabulate wildly (i.e., to make good faith
guesses about something that he has in principle accepted as real, but about which
he has no memory). The contents of the suspect’s confabulations are constrained
only by his understanding of what the interrogator will find acceptable (i.., the
agreed upon erime facts and the interrogator’s theory), by having to conform
the account to the agreed upon history of the suspect’s activities before and after
the crime, and by what is physically possible.

An innocent suspect’s responses to the interrogator’s scarch for
corrahoration yield two sorts of information consistent with factual innocence.
First, recordings of suspects giving persuaded conlessions reveal 2 strong
tendency to select 2 grammar appropriate for his zero-level of actual
knowledge. Since the appropriate grammatical form for such expressions is
to use “hedging qualifiers” and “past auxilianes that bear a speculative
sense™*—the grammar of confabulation—the suspect’s language during the
narrative portion of the interrogation will likely demonsirate a significant
reliance on phrases such as: “I would have done....” “I probably did...,” “1
could have....” and so ferth (Gudjonssen 1992; Ofshe 1989). Kassin and
Keichel {1996) have demonstrated~in a laboratory study of interrogation—
the phenomenaon of heightened usage of the grammar of confabulation when
actual kaswledge is lacking.

The Sacial Psycholuny of Folice SRR 2%

[f a suspect is innocent, the new information he contributes during the post-
admission narrative is no more likely to be accurate than would be expected
by chance. Since the investigator’s goal is to link Lhe suspect to the crime in
a way that can never be successfully repudiated, he will seek information that
can be objectively evaluated. Taking into account how this information is
clicited, an analysis can be conducted that leads to an objective evaluation of
the quality of the fit between a suspect’s narrative of the crime and the facts
of the crime. If the fit is good, it is reasonable to infer that the suspect possesses
personal knowledge of the crime; conversely, if the fit is poor, the requisite
inference is that the suspect is ignorant of the crime facts.

When the interrogator and the suspect complete the confabulated narrative
of the crime, the interrogation ends and the pressures and controls that were
in play up to this point are withdrawn. The suspect is left with the logical
conclusion that he probably committed the crime, the rationalization that the
memory impairment suggested by the interrogator explains his amnesia and
a constructed story of the crime that the suspect realizes (even as it is being
offered) is rank speculation.

Not surprisingly, the minimal level of certainty the suspect attained during
interrogation declines rapidly once he is {ree to reconsider the facts and fully
consider alternative explanations. Theend of the interrogation relieves the time
pressure constraints attendanl o real-time interaction. Under real-time
conditions, it is not possible for the suspect to fully consider alternative
explanations for the fact pattern the interrogator alleges. Clear thinking is even
more difficult because the investigator's strategic moves are designed to cut
off the suspect’s ability to analyze evidence, and to reason that he cannot be

guilty of the crime.

Coerced-Persuaded Confessions. Coerced-persuaded confessions follow
the same structure, sequence and logic as non-coerced-persuaded confessions.
The only difference is that whereas the latter are elicited solely in response to
the influence tactics of accusatorial interrogation, an interrogation that
produces a coerced-persuaded false confession also incorporates threat,
promise or other classically coercive interrogation techniques. In some
interrogations, the impact of the interrogator’s persuasive techniques is
sufficient to undermine the suspect’s confidence in his innocence and convince
him that the proffered evidence establishes his guilt, but the suspect continues
1o resist the interrogator’s demands that he make an unconditional statement.

The suspect’s inability to retrieve any memory of the crime may inhibit him
from reaching the level of subjective certainty that justifies making a statement
in declarative grammar. He may be willing to agree that he “probably”
committed the crime or “would have” acted in a certain manner, but is unwilling
to convert his tentative, speculative expressions into the straightforward
statements desired by the interrogator (e.g., “First Idid X, then 1did Y"). Under
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these circamstances an interrogafor may resort o the introduction of classical
cocrelon ot order 1o overcome the suspect’s continging resistance to stating
the persuaded confession in the grammar preferred by the interrogator,

ILLUSTRATING FALSE CONFESSIONS

The following ilustrates the classification scheme by summarizing the
characteristics of intertogations that produce reliable confessions and by reporting
excerpts [rom interrogation transeripts that Hustrate unreliable confessions.

Voluntary and Reliable Confessions

Voluptary and factually reliable confessions are ideal. They are offered
spontanecusly, when an investigator questions an individual or suggests that
the person has some involvement in a crime or when an interrogator carries
nut a legally permissible interrogation. For some individuals the impulse to
confess is due 1o penuine remorse whereas for others only being confronted with
certain knowledge that they are caught leads to confession. As in all confession
evaluations, the truth of the suspect’s confession can only be estmated from
the nformation gathered in the post-admission narrative. A voluntary and
reliable confession can be distinguished from a veluntary and unreliable
confession by the {1t between the facts reported in the crime narrative and the
objectively established crime facts.

Voluntary and Unreliable Confessions: The Case of Michael McGraw™

Michael McGraw gave Arizona sherills officers a voluntary false
confession 1o participating in a mass murder. On August 10, 1991 at the Wat
Promkunaram Buddhist Temple west of Phoenia, sis Thai Buddhist monks,
& novice, a lemple-helper and an elderly nun were murdered by being shot
in the head by a . 22-caliber Marlin rifle. The “Temple Murders™ were the
worst @ass murder in modern Anzona history. The Sherif’s Departinent
formed the Maricopa County Major Crimes Task Force, which involved ten
stalz and federal agencies (including the Federal Bureau of Investigation,
the Immigration and Naturalization Service, the Drug Enlorcement Agency,
the State Department of Public Safety, the Air Force Office of Special
Investigations, Scatisdale Police, Tucson Police, the Pima County Sherriffs
(ffice), [ifty-six investigators, and a staff of 226 people working around the
clock (Kimball and Greenberg 1993a). The Task Force was under s much
public pressure to solve the Temple Murders that they eventually collected
four false confessions—Michael McGraw’s voluntary unreliable confession
as well as three coerced-compliant unreliable confessions-—to the same crime.

e

s
¥
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For this reason it is perhaps the most troubling known false confession case
in recenl Ametcan hinlory,

On September 10, 1991, Michael McGraw, an in-patient at the Tucson
Psychiatric Institute, called police to pass along information about the
Tempie Murders. Identifying himself as John, he implicated a {riend, Kelsey
Lawrence. John and Kelsey Lawrence turned out to be pseudonyms McGraw
used when referring to himself,. McGraw told police that Kelsey Lawrence
had driven to Phoenix to commit a violent robbery at a church. In a
conversation with Officer Larsy Troutt—that was not tape-recorded and
would later be disputed—MeGraw is alleged 10 have asked if the perpetrators
had written the word BLOOD on a wall of the temple.’’ As a result, police
believed that McGraw possessed “uncommon knowledge™ that only the kilier
or an accomplice couid know (Kimball and Greenberg 1993b). McGraw was
transported from the Psychiatric Institute in Tucson to Phoenix and
guestioned from 1:15 a.m, to 6 am.

A 1wenty-four-year-old hispanic with a histery of psychiatric problems and
a criminal record for car theft, McGraw claimed 10 have committed himself
to the mental hospital due to the guiit he experienced over killing the monks,
During questioning McGraw was pressed 1o name his accomplices. His
resistance was overcome when he was threatened with arrest if he did not give
up the names of those who supposedly did the murders. MeGraw was assured
{hat his information would be checked out and if it proved worthless he would
be returned to the hospital in Tucson. If he did not provide the pames he would
be arrested and charged with giving false information 0 a police officer.
McGraw implicated among others nineteen-year-old Mark Nunez, twenty-
year-vld Dante Parker, fwenty-eight-year-old Leo Bruce and Victor Zarate.
According to McGraw, on August 9th he and the others had driven & stolen
Ford Bronco and a Chevy Blazer from Tucson to Phoenix, where they were
joined by four moare individuals. McGraw claimed that he waited in the car
while the others robbed the temple and returned with a black bag full of
possessions. McGraw described bis position as the lookout man, the guns his
comrades used, and the physical appearance of the victims. Following the
robbery, the killers suppasedly drove to California before returning to Tucson
(MeGraw Transeript 19913, Though he would be charged with nine coums of
first degree murder, McGraw’s fanciful confession was entirely false, the
product of his imagination and tendency to le. 1If the investigators had
evaluated the fit of McGraw's statement with the known facts of the crime
as soon as they had his narrative, they would have realized that he did not
have personal knowledge of the crime, and that the details he provided were
demonstrably false.” More than two months later, after the true killers were
apprehended, McGraw was released from jail.
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stress-Comphant Reliable Confessions

The pre-admission elements of a stress-conpliant reliable confession are
sdlustrated in the description of the stress-compliant unreitable confession. The
information reporied in the post-admission narrative phase should distinguish
between the two types of confessions.

Stess-Compliant Unreliable Confessions: The Case of johnny Lee Witson™

On April 13, 1986, Pauline Martz, a seventy-nine-year-old widow, was
beaten, bound with duct tape, and left (o die in her burning home in Aurora,
Missouri, Five days later, police arrested Johnny Lee Wilson, a timid, retarded
twenty-vear-old janitor with no prior record of violence."® They focused on
Wilson after Gary Wall, a special education classmate, told ther that Wilsen
had made incriminating comments, Unbeknownst to the investigators, Wall
liad lied becanse he oped 1o receive a reward from a state arson fund. In 1993,
Wall recanted his ariginal statement, claiming that be kept quiet for nine years
because he feared that he might get in trouble for lying to police.

Wilson thought he was being asked to help solve the murder when police
asked to talk with him. After waiving his Miranda rights,”’ Wilson was
interrogated for three and a half hours on the night of April 18th, and again
on April 19, 1986, From the beginning, Detectives Steve Carr and Bill Merrit
repeatedly accused Wilson of killing Martz, In response to Wilson's demals
and claim 1o know nothing about the crime, the interrogators became
relentlessly accusatorial, They repeatedly confronted Wilson with their single
pizce of evidence, Wall's witness statement. Carr and Merrie told Wilson that
it was a sworn slatement, that Wall had passed a polygraph test, and that
the polvgraph eperator would testify that Wall was telling the truth. They
also attempted to overcome Wilson's protestations of innocence by lalsely
telling him that eyewitnesses had seen him at the murder scene before the
fire started; by insinuating that he would fail a lic detector test but they would
not test him (even though Wilson repeatedly asked to take z poiygraph); and
by accusing him of making inconsistent statements (Wilson Transcript 1986,
Tape 2, pp. 8-9%

Interrogator:  Now, we're not playiag games. You can sit there and tell all the
stories you want 10 your mother or something, or to whoever el
vou think will believe i1, but we can't. We have evidence right
here, have the evidence on tape, We have the eyewitness who pul
you at the scene. We have the lie detector test that says the man
who was testifying about you was 1eliing the truth. We have the
signed statement, We have the (act that you're the one who started
the story about the lady being tied up and in there and gagged

The socil Pevchology of Police Intesrogation

hefore we even kuew it Belore we'd even found the body! We
didn't even know she was in there when you knew it
Witsor | dida’t know il

interrogator:  Oh yes you did! Yes you did! And we can prove it. Now what
are you going to do? When you stand up in [ront of that judge,
you say, “Judge” after we present our case, and [ think we have
an adequate case, “Judge, I didn't do any of this. 1 don't know
anything about it. Those guys are lying on me. But I sure hope
you'll take it easy on me.” Or are you going to tell the judge the
truth at that time hoping he'l take it easy on you? You betier
start figuring out what's going to happen to John Wilson. That's
what you'd better do.

Wilsen:  Ub huh.

Interropator:  Because if you don't, we'll take care of it. You know what | mean?
If you dont do anything, wel just take care of it. We've had,
we've got a big case here. We been here all week. We're tired.
We've been working day and night. We have {inally solved the
case, We have a man who said you did it. We've got a signed
statement. We've got the lis detector test. We've got the witnssses.
We've got the circumstantial evidence of you knowing about it
before anybody else. We've got a case made. Doesnt it look to
you like someone would be convinced that you did it based on
what | just told you? Doesn' it look pretty incriminating.

Wilsn:  Yeah,

At the same time, the detectives portrayed themselves as W‘ilsor}‘s allifcs.
insisting that he needed their help and that they would gladly offer it to him
10 get him out of this situation (Wilson Transcript 1986, Tape 1, p. 9):

Interrogator:  He says, he says you told him that you did. He said you were
there. He said you told him that you had tied her up and beaten
her and burned her. He was given the polygraph test again, John,
and he passed it.

Wilson: 1 wouldn't do nothing to her. My mom knows that i didnt, 1
was ...

Interrogator:  Alright no, Joha, new lets just. .o this did oceur, John. .

Wilson:  Uh huh.

Interrogator:  And you know, this isnl, ism't the end of the worlk for anybody.
We want 1o know. And 50, you got a problem. And you nced
help. And we're the peopic that can get that done. Tohn.

The purpose of Carr and Merril’s two-prong approach—coupling irrefutable
assertions of guilt with vague offers of help—was to convince Wilson that he
would be convicted and to provide him with an incentive to confess. Wilson's
continuing resistance led the detectives to shift to an incremental approach,



J24 RICHARD 1 OFSHE and RICHARD A LEG

seeking 1o ¢licit the admission in small steps—starting with the possibility that
he mayv have committed the erime (Wilson Transcript 1986, Tape |, p. 32}

1 think you're, 1 think you're telling 15s a fie, John, and i’ ume,
vou know, that we get down te the sitty gritty of this thing, One
way or the other. Now we've been nice 1o you half the night here.

Pl rrogaton:

Wilsor:  Uh bub.

Interrogator:  And we, we been at it pow over an hour. And, but we need o
get into the pitty gritty. You know, we're nol going Lo waste our
time al} night here either. You know, and we, [ believe, you're
involved in this John. 1 want to help you, John, But I can't if
vou're rot going to tell me the truth and cooperate. You think
there’s a possibility you might have {untranscribed] to Pauline’s
house and not remembered 1?2

Wilsen:  But | didn’t
Interrogator: Do you think there’s that possibility?
Wilson:  Yeazh, that’s a possibility, but. .,

Although Wilson had insisted on his innocence for nearly two hours, he
began to give in once he accepted the possibility that he was present at the
murder. Shontly before his resistance collapsed, the detectives told Wilson
(Wilson Transeript 1986, Tape 2, p. 7%

laterrogator:  You can swear to God or whosyver you like, that Mn't gaing o
get you out of irouble.
Wilson:  Uh huh
fnterrogator;  For you are in serlous trouble right now, Murder is what you're
in. Murder! Premeditated, willful, malicious, burning up an ol
lady in her house, That's what you're in on Wilson. Ain't no sense
kidding around abows it
Wilson: | wasnt aear that house, though.
{nterrogator: I think it's despicable.
Wiison: 1 was with Mom alt along. | was at Ramey’s with her, and I was,
{was..."
Interrogater:  Yeah, you may need a lot of statements from your mother and

things like that, we got statements from other people here that
say that you were there, and that you admitted doing it. We got
a lot of people that saw you there that night,"”> and they'te going
to put you right inside that house, torching that lady, robbing
her, tying her up. No one else kncw she was tied up. We didn
even know it}

Within 2 few minuies, Wilson started to comply and attempted to supply
the answers the interrogatars were seeking. Since the interrogation consisted
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almest entircly of grossly leading guestions, Wilson either fed back the
information that police gave to him or simply guessed at answers 10 questions
such as how the victim was bound, the color of her blouse and where her body
was found. Wilson's guesses were wrong, but the detectives either didn't notice
or didn't care (Wilson Transcripl 1986, Tupz 3, pp. 1-2x

laterrogater:  OK. Whenever you looked in and you seen Mrs. Manz tied,
gagged, laying on the floor, what was she wearing? What did you
see?
Wilson: A blouse of some sort. 1 can't tell the color.
Interrogator:  OK. Mow about bluish. 11 go for that.
Wilson:  Yeazh.
Interrogator:  How about bluish-green maybe?
Wilson:  Yeah

Martz, it turned out, was not wearing a blouse at all. When Wilson was
unable to guess correctly, the interrogators simply provided the answer and
attributed it to him (Wilson Transcript 1986, Tape 3, p. 8):

Interrogator:  OK. What besides a rag was on her mouth?
Wilson: 1 don't remember anything that was over her mouth.
Interrogator:  What besides, what besides a rope was around her ankles.
Something ¢lse. This is a test. | know. And you know. Just think.
Come on, John.
Wilsom:  1'm thinking.
Imerrogatar: What are some things that could be used?
Wilson:  Handeuffs, 1 think?
Interrogator:  No. No. Wrong puess, What are some things vou could e
somebody up with?
Wilson: Repe is all that he had but...
{nterrogator:  That tells mie something, John. That tells me something. That tells

me something. | told you that it’s important that you be straight
with me. You took the tape up there,

The recordings reveal with dismaying clarity that Carr and Merrit repeatedly
told Wilson the key details of the crime and that Wilson readily blended them
into his responses. By the conclusion of the interrogation, Wilson had confessed
{o hiding stolen jewelry, arson, bealing Pauline Martz and attempted rape.
Initially he admitted he had two accomplices, but when the officers accused
him of acting alone, Wilson shifted to their version of the crime.

Although Wilson's confessions contradicted each other, were all
demonstrably false and wholly lacking in corroboration, both police and
prosecutors steadfastly maintained their belief that Wilson was guilty. Johnny
Lee Wilson eventually entered an “Alford Plea™—an acknowledgement that
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the stite had enough evidence to convince a Jury that he was guilty even though
he did not admit guilt—to first degree murder charges in order 1o avoid the
death penaliy. When his plea was taken, Wilson did not seem to understand
is meaning, telliing the judge: “I'm guilty, T guess.” Wilson was sentenced to
life imprisonment without possibility of parole for fifty years. The Missoun
Supreme Court rejected his appeal in 1991,

In 1988 Chsis Brownfield, who was in prison for the beating, rabbery and
murder of an elderly woman shortly alter the Martz murder, volunlarily
confessed that he and snother man had killed Pauline Marz. Brownfield
supplied police with facts about the ¢rime that had been deliberately withheld
from the public. On September 30, 1995—eight vears and five months after
Johnay Lee Wilson had been convicted-—Missourt’s governor pardoned him.

Coerced-Compliant Reliable Confessions

The pre-admission elements of z coerced-compliant reliable conlession are
Husteated 1o the deseription of the cocreed-compliant unreliable confession.
e information reported in the post-admission narrative phase of the
interrogation should distinguish between the two types of confessions.

Covrced-Compliant Unreliable Confessions: The Case of Dante Parker™

In his confession to the Phoenix Temple Murders, Michael McGraw named,
ameong others, Leo Bruce, Mark Nunez, Victor Zarate, and Dante Parker as
his collaborators in the Temple Murders. Maricopa County Sheriff’s detectives
took custody of all four individuals and subjected them to extensive and
prolanged incommusnicado interrogation. Three of the four—Nunez, Bruce
and Parker-—eventually succumbed to the pressure, prodding, bullying and
death penalty threats used by their interrogators and gave false confessions
{sce McGraw, Nunez, Parker and Bruce Transcripts 1991). As with McGraw’s
statement, the confessions from Nunez, Bruce, and Parker were riddied with
inconsistencies and did not match the known facts of the case.”

The interrogation of Dante Parker—in which seven officers participated over
the course of fifteen hours—vividly ilostrates how some contemporary
American interrogators seek to communicate a death penalty threat without
saying the words “electrie chair,™ “gas chamber,” or “lethal injection.” With
Michael McGraw's confession in hand, Shenffs Detectives Pat Riley and
Wayne Scoville began a lengthy and iatensely accusatorial interrogation of
Parker from whom they sought to elicit a conlession that matched McGraw’s
stafemnent.

After Parker waived his Miranda rights, Riley and Scoville accused him of
being at the scene of the murder, and demanded that he acknowledge guilt
and confitm MeGraw’s confession, Parker insisted that he was not at the
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murder scene, and did not know why they were accusing him, asked the
interrogators Lo check out his alibi, and volunteered to take a polygraph tesl.
The interrogators ignored Parker's denials and requests.

Riley and Scoville's interrogation of Parker followed the two-prong
approach. First, they reported incontrovertible evidence of Parker’s gutll._ S0
much so that there was no question that a judge and jury would find him guilty
and sentence him harshly if he did not confess. They told Parker they could
establish his involvement beyond any doubt; that his accomplices—who had
knowledge that only the killers could know—had told them about Parker’s
role; that he had been identified in a photo line-up; that the victims’ blood
had been found on his clothes and shoes; and that his ﬁngerprinl§ would be
in the getaway vehicle. According to the interrogators, no judge or jury woyld
believe his denials. The detectives even accused Parker of personally executing
several of the victims. Responding to Parker’s [requent protestations of
innocence, Riley and Scoville maintained that his guilt was established, and
called him a liar (Parker Transcript 1991, Tape 1, p. 8):

Let me explain something to you, you're in an unforiunate situation
okay, you're ane of the last persons that we talk to, right, we already
know the majority of the story, pkay. You're hooked up on the fact
that hey | wasn there or anythiag, we already know it's nol true.
Without a doubt, there's no, let me {inish, there’s no doubt i our
mind that you were there, ckay, the only way that yeu can help
yourself right now is to start telling the truth and the reason being
if vou want us to believe what happened inside there, you have 1o be
honest with us as far as even being there. Okay? Other people are going
10 tell us that you did, it’s already happened.

But that’s the thing.

That’s not the thing.

That's the thing, you can—I was with Renee. 1 didm. .. ] didat c{o
anything, I've never been to Phoenix since I've been tn Tucson in
March, never came to Phocnix, never.

How come we have everybody telling us you were there?

Seovitle:

Parker:
Scoville:
Parker:

Scoville:

Second, the detectives applied coercive pressure to Parker in scvcrafi ways.
They offered a strong incentive 1o confess by minimizing h'is participation and
culpability. They suggested that the murders were accidental rather than
planned; that Parker did not intend to hurt or kil anyone; that Parker was
not a cold-blooded murderer—as the judge and jury would believe if he did
not confess —but someone who just made a mistake; and that the only way
he could help himself would be by admitting his involvement and supplying
them with the details about what happened. Confessing now, they toid Parker,
would be his only opportunity to present his side of the story in a favorable
light to the judge and jury (Parker Transcript 1991, Tape 2, pp. 4-5):
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Ritey: Pat veursell in x jury bex, Dante, you nsten 10 the stary, skuy, you
listening 1w the story about the peaple that got kilted, akay, vou have
to mieke a decision when all this is over and you have 1o say hey does
this make sense, what about this person, ¢ this person a reat bad
individual or is this person a person that has needs or some other motive
did something and anfortunately some people got hurt...

Seevilles Yau've got the opportunity sight now te make those people think that
hey, Dante is a person whe made a mistike instead of hey, Dantey 4
cold-blooded killer and that’s 2 big difference and | (hink you kaow that’s
a big difference, When they make the decision what's gonna happen to
yens, which do you want thers to think? You... you need to think shout
thut cause, partner that's. . that’s the boltom line and thats gonsa be
vour decision that you're gonna have to live with for a long time, How
da those people that made a decision ¢o what can happen to you, think
abaut yeu? Cold-blaoded killer or person who made a mistake?

Despite the detective’s ancusations and thewr endless demands that e conless,
Parker was not immediately moved to comply. He denied the accusations
dozens of times throughout the Nfteen hour interrogation.

Failing to get Parker to confess by indirect suggestion, Riley and Scoville
moved up the ingentive scale and introduced direct threats and promises of
prosecutonat eniency. They eventually threatened Parker with the death
penalty several times (Parker Transcript Tape 2, 1991, pp, 13-14):

Scoville: You've been sentenced before. . vou've been sentenced before for Little
things and you know that if that judge gets pissed off al vou it’s z
lot different than if he’s aot. And you right now can make 2 decision
1o make ¢ dilference about how the judge feels about you and you
need 1o take it

Riley:  What if he might send vou o the gas chamber, and | don’t say that
to scare you, Dante, but in this situation that’s a real possibility and
[t not gonna sit here, Wayne’s not gonna sit here and lie 1o you about
these things cause that’s not ponna serve us aay parpose. ..

So you're sitting here thinking it’s us against you, that’s not the case.
We're here to help you out. ..

You aeed to think ahead 1o that sentencing time and have you walk
belore that judge, that's something 1o think aboui. Because you've
begn there before, think about how it was, think about how it's gonna
he.

Even an explicii death threat, however, failed to cause Parker to confess,
The detectives also promised leniency by suggesting that Parker could confess
e & tesser version of the crime (Parker Transcript 1991, Tape 3, p. 31
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Seovitle:  You've heard about premeditatzd aurder?
Parker: No.
Riley: Have vou heard sbout tha?
Parker:  No. What's that?
Rilev:  You knuw frst degree murder, second degree murder?

Parker:  Yeah , ’

Scovifler  Premeditated murder &5 the woist kind, 1 planned it, | went in and
silled 'emn. You're the oaly one that can say that's nolhow it happeoed.
You're the only one that can help yourself out and say no hey wait
a minute, yeah I was there but hey it wasn®t planned and that is
(inaudible) truth from me was it planned or not, alright? You
understand the difference, 1 know you do. Cause you're asmart person
(inaudible) but we don't think it went down the way you planned 1t,
that's the key for you. | dont wan 1o see you because you know,
you probably don't trust pelice, you know, you grew up on the streets,
vou've been in prison you probably don't trust us, okay, Ihal'sl natural
for you, But you've got to believe me when I'm tellin ya, the difference
between premeditation...go in there to do this and go in there and
it happens, are bigger then...'m sure you um:lc:rsl(.u:u:lT If you
understood that you'd come clean you really would (inaudiblz) and
you're gonna fee! better once you do.

Parker:  Oh I understand but there's nothing te come ciean with.

Seoville:  No doubt in my mind, no doubt in his mind and we have the exact
same facts that the jury’s gonna have, Okay? Exact same facts. They're
gonna get everything we've got. And they’re gonna know the answers
just like we do. The only thing that they’re not gonna know is did
he plan it, did he plan to kill 'em or did it just happen. And...and
we've been in enough juries to know they think the worst uniess
somebody says no that’s nel how it happened.

Despite Scoville and Riley’s coercive methods, Parker’s resistance did not
collapse until a second set of detectives, Rick Sinsabaugh and l:arry Tmuhu_
relieved the first team. They too badgered Parker with accusations of guflt.
false evidence ploys, and leading questions, and they continued to accuse him
of lying and acting against his self-interest when he denied all‘mvolvem.enl.
Sinsabaugh and Troutt added another coercive element to the interrogation:
they threatened to arrest and humiliate Parker’s brothers, Peter and T.C., if
he did not confess (Parker Transcript 1991: Tape 7, pp. 8-10).

Troutt: Dante, if T.C.'s not involved in this man, give itup.
Sinsabaugh: Make some right out of it, Dante.

Troutt: We need to get that stopped. )
Sinsabaugh: Everyone’s here Dante, the games’ up. All | need to know is Dante.

Packer: Leave T.C. out of it. T.C. don't have anything to do with this.
Sinsabaugh: Peter either,
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Parker: Peter viher
Sinsabaugh;  Hes being braught in. What happened Dante, did you pull the trigger?
Parker:  1didn't pull no trigger. ’

Sinsabaugh:  But you were there, Dante, just get it out man, Just get it oot oace and
for all so we don’t have to go over this again. Were you there? | know
yau were there my mas.

Troutt; We're gonna...
Sinsabaugh:  Right?
Troust:  We're gonna be in Tucson Dante. ..
Sinsabaugh: This is not a game my man, this is your one chance, [ mean that, ke
V Larry told you I just want to know if you're & killer Dante.
Trowtt Thc}-’w gonna hit that house big time, T.C.s gonna go down right in
frant of his kids. ‘

Sinsabaugh:  And...and it's,..it's not a game Dante, I'm talking to you as a man,
that's all T can do, I'm showing you the respect | can cause I'm...I'm
praying that you're not a you know, i cold bloaded killer and ... and
I'm a.f.king {or your help to sort this fucking thing out. 1f you got messed
up with some punks | want to hear about it. What happencd Dante?

This additional threat precipitated Parker’s false confession, and he began
the process of inventing answers to the interrogators’ questions. For several
hours, seven interrogators pressed Parker for information about the crime and
a confession to planning and participating in the murders, sometimes relying
on the same kinds of threats and promises that provoked Parker's [irst false
admission. The intcrrogators tried 10 shape Parker’s confession 10 fit the facts
as they knew or belicved them to be, and Parker either fed back what they
had given him or made up answers. By the end of the interrogation, Parker
confessed only to being @ minor accomplice who knew littie about and did
not participate in the planning or the commission of the Temple Murders.

Although the fit of Parker’s confession to the facts of the case was poor—
full of inconsistencies. obvious guesses, implausible conjectures and
demonstrably false statements—he was charged with multiple counts of murder
and. like the other Tucson defendants, was incarcerated for 70 days until the
real murderers were caught by straightforward, basic police work o

Even after the real killers were caught, the Maricopa County Sheriff, Tom
Agnos, and the County Prosecutor, Rick Romley, refused to admit that their
subordinates had forced false confessions to mass murder from three people.
In reaction to public protests and intense media pressure, Romley dropped
all charges, admitted that the Tucson Four were innocent, and blamed the
sheriff’s department for having made all the mistakes in the case.

The Parker, Nuncz and Bruce coerced-compliant unreliable confessions
contained many differences and contradictions but were, ata certain gross level
of dc_:'s,criplion. consistent with each other’s accounts. Since these men had
nothing to do with the murders, the only explanation for the similarities is
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that poor police training and improper use of interrogation methods combinzd
to create o potentially deadly collective reality that bote no resemblance 1o
what had actually happened at the Wat Promkunaram Temple.

Non-Coerced-Persuaded Confessions: The Case of Edgar Garrett"’

The police in Goshen Indiana believed Edgar Garrettkitled his sixleen-vear-
old daughter, Michelle Nicole Garrett, who had mysteriously disappeared one
Sunday morning. Mr. Garrett’s interrogation illustrates how contemporary
interrogation techniques can cause an innocent person to become so persuaded
of his guilt that—without the use of coercion— he confesses 10 a crime about
which he has no knowledge.

Garrelt's interrogators used the basic twofold strategy of confronting him
with supposedly incontrovertible and damning evidence of his guilt while
stressing an incentive for confessing. Police told Garrett that multiple witnesses
had scen him with his daughter shortly before she disappeared; that they had
provided statements against him; and that they were willing to testify. The
interrogators accused Garrelt of giving them inconsistent statements, and
claimed that his suspicious behavior following his daughter’s disappearance
(i.e., searching for her) also suggested his guill. And they informed Garrett
that he had failed a polygraph test—a machine that they insisted did not make
mistakes. According to his interrogators, the weight of #vidence against him
was so overwhelming that no reasonable jury could reach any conclusion other
than that Edgar Garrett murdered his daughter.

The interrogators offered Garrett psychologically compelling incentives to
confess. They told him that they could only help him if he first confessed, and
they pleaded with him to confess for his family's sake, his daughter's sake and
his own sake. Though he was confused, Garrett resisted the accusations until
detective Converse suggested that Garrett, an occasional drunk, may have had
a blackout on the morning of his daughter’s disuppearance (Garrett Transeript

1995, pp. 319-320):

Converse:  Let me talk about something clse here. Now, we know you were {ar
¢nough—now you might have had a blackout, right? It's possible.
Garret:  Possible.
Converse; Possible that you were down-—well, we know that, you Were down
at the river bank, down at the river bank.
Garrett:  Looking for my daughter.
Converse:  Right, okay. The only question is what day were you down at the
civer bank? Well, maybe you were in a blackout. Maybe you were
down there with your daughter al the river bank because you're n
 blackout. | dont know, But before | leave this room today there’s
one thing that yau and I are going to know, I'm going to help you
remember this shit so we can be done,
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Tradiug on Gurretts guile about having vnce hit his daughter dunng an
alcohalic episode, Converse was able to make progress in his attack on Garretts
confidence in his memory. Garrett began to shilt away from abselute certainty
that he had not seen his daugliter the morning she disapprared to expressing
doubts about his memory of his whereabouts immediately before Michelle’s
disappearance {Garrers Transcript 1995, pp. 322-323):

Garrett But § just don't remember if 1 went eut—if 1 did talk 10 Michelle
Sunday morning or aot.
Converse: You did. And you're starting to remember. IS writtea all over you.
Gagreete ) just don't--don't remenmber.

From this point en, Converse sought to move Garrett from the position that
ke did not remember whether he was with his daughter shortly before her
disappearance (o accepiing responsibility for her death. While confronting
Garrett with fabricated incriminating evidence, the interrogater suggested the
broad outline of the confession he was seeking fromn Garrett (Garret: Transeript
1965, p. 327

Garretts | can’t sernember fighting with Mishefle on Sunday.
Converse:  Youdid, Not only did vou fight but you thumped ker. Yaou didn’t mean
o hust her.
Garretr, What did [ thump her with?
Converser 1 don’t know?
Garrett: 1 don't know elther.
Converse:  But you thumped her.
Garrete: Well, § killed my own daughter?
Converser Yeah,

Despite pressure and suggestions about the cnme scenarie, Garrett
contimted to insist that he lacked knowledge of the killing until the interrogatar
eeturned to the possibility of amnesia. Emphasizing the blackout hypothesis,
Converse persuaded Garrett that he may have killed his daughter {Garren
Transcript 1995 pp. 332-333)

Converse:  Tell me about hitting her. Now, you remember that part of it and
[ Xnow that and you know that and you know that [ know that.
Garrett: Maybe 1 did thump her on top of the head.
Converse:  Okay. Where did this happen ar?
Garrett: Ok, man, [ dont know,
Converse:  Yes, you do. Yes, you do. You know exactly where it happened at.
Garrett: - Well, apparently this happened out at Studebaker Park.
Converse:  Tell me exactly where it happened at, There’s—I know there’s—
remember you're talking to a drunk. You're talking to a guy that's
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had bluckouts imself, Okay, 1 know how them damn things work,
Because § am one. I'm just like you, and thats why you and 1 4
connectzd. Don't you understand that?

Garret: 1t mnust have been on that road there. | don® know where—that’s
where mast of the bloud is, 1 guess.

Having no actual memory of the murder, Garrett answered Co!wersc_'s
questions either by confabulating answers about how he could have killed his
daughter or by reasserting his lack of factual knowlcdge‘. To accommodate
the contradictory cognitions that he committed the cnmf:vbut could not
remember any of the details, Garrett's confession was conditional, !ema‘uve,
and conjectural. Lack of actual knowledge forced Garrett to fﬂfer a qualified
story by parroting back information that Converse had introduced and
inferring from Converse’s leading questions what he expected to be told
happened (Garrett Transcript 1995, pp. 338-339k

Converse:  How did you cross the river?

Garrett 1 must have went all the way o that school lot over there.. That
must have heen the only way 1 could have got around—over there
ta get 1w the other side of the rver.

Converse:  Okay, thes what happened next?
Garsett, 1 rust have juse left her there,
Canverse: Okay.
Garrelt:  And | must bave went home.
Converse: Al right. What did you do with the stick.
Garrett:  1Us in the house, | must have took it back to the house.

Pressing Garrett to confess the detatls of his daughler’§ muarder, C({nvcrse
countered resistance and atiempts 1o recant carhier admissions b;v restating the
evidence against Garrett and emphasizing the emotional and self-image benefits
of confessing, When Garrett’s confabulations fit the few facts known about
Michelle's disappearance or the officers’ speculative theory of ‘her mun}cr,
Converse reinforced Garrett's answers. When Garrett stmgglcg with lh; crime
details, the detective facilitated his confession by asking leading questions of
by explicitly telling him facts of the crime, as the detective thought them to
be (Garrett Transcript 1995, pp. 344-345):

Converse:  1'm going to give you another hint. Detectives don't ask questions
unless they have pretty good reasons for asking that. You thought
ahout blaod being on your clothes, right? Right?

Garret:  Yeah.
Converse:  Okay. Where was the blood on your clothes?
Gacsett;  Probably on my jeans somewhere,
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Although persuaded that he murdered his daughter and frymg to comply
with the interrogator's demands, Garrett nevertheless periodically questioned
whether he was admitting to a crime he did net commit. Confusion and distress
explains why Garrett denied that he had anything to do with his daughter’s
murder at one moment, and at the nexi tried to supply Converse with the details
he was seeking. Garrett repeatedly told the interrogators that he did not know
or was not certain of his answers, that he was exhausted {Garrett Transcript
1995, p. 357}, frightened {Garrett Transeript 1995, p. 377), and had felt
railroaded (Garrewt Transeript 1995, p. 3773 By the end of the fourteen-hour
interrogation, Edgar Garrett had signed four increasingly detailed statements
describing how he murdered his daughter. Garrett recanted his confession
shortly alter the interrogation ended.

Multiple discrepancies between Garrelt’s statements and the physical
evidence demonstrale that kis confession was unreliable: (1) He conlessed
biudgeoning his dauphter following a walk through new-[allen snow in a park,
and then dumping her body in a river. However, Michelle’s coat was not found
with her body, and it facked srab marks (suggesting she had been killed indoors
and then transported to the river bank), (2) The police officer who first arrived
al the crime scene saw tire tracks and bloody drag marks from the peint where
the car stopped and Michelle’s body was unloaded, yet Edgar Garrett kad o
car. (3) The officer did not see any footprints in the snow-covered feld leading
to the river’s edpe. 14) The only footprints and drag marks in the snow led
from the tire tracks to the river's edge. The footprints showed that the killer
returned 1o the car after dumping Michelle’s body in the river. (5) Michelle
Giarrett was stabbed to death. When her bedy was found weeks alter Edgar
Garrett confessed, it had 34 wouads. Garrett confessed to clubbing Michelle
to death-—which the police admitted was their theoty of what happened. (6)
The axe handle with which Garrett allegedly hit his daughter did not carry
any traces of her hair or biood. (7) Michelle Garrett’s head showed no evidence
of blunt force trauma.

O November 7, 1995, 2 jury acquitted Edgar Garrett of capital murder.
it was the prosecutor’s first loss of a homicide case in thirty-one year.
Following the verdict, police in Goshen, Indiana reversed their policy and
slopped lape-recording interrogations.

Coerced-Persuaded Confessions: The Case of Tom Sawyer®

On November 3, 1986 Peolice in Clearwater, Florida discovered the nade
body of Janet Staschak, who had been tortured and brutally murdered in her
apartment. During a routine neighborhood canvass, a detective interviewed
her next door neighbor, Tom Sawyer, and decided he was their prime suspect.
This decision was reached solely because Sawyer's face flushed and he appeared
embarrassed by their questions, The Clearwater police did not know that Tom
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Sawyer was a recovering alcoholic who suffered a severe anxir:ly‘ affliction and
personality disorder that started when be was a teenager. The dlso;der caust
him to sweat profusely and biush a deep red in the course of ordinary social
interaction, especially when he felt himsell being observed by olhelrs. Smfryer‘s
personality disorder contributed to his suggestibility and made him desire to
piease others, especially authority figures. _

The police lured Sawyer to the station for an interview the following day:
thinking that they needed his help, he cagerly agreed. Sawyer had only slf:pl
three and one-half hours the night before, and had gone to the police station
immediately after eight hours of physical labor. N

Clearwater police detectives Peter Fire and John Dean intarrogated Tom
Sawyer for sixteen-hours—fro:n 4 p.m. on November 6, 1986 until §:00 a.m.
on November 7, 1986. The detectives initially questioned Sawyer about his
family life, personal history and relationship with the victim. Straining to be
cooperative, Sawyer hoped that his answers would help solve m:: murder. He
never imagined that he might be a suspeet. During this part of the interrogation,
Sawyer revealed his background as an acuie alcoholic, his b]ac{cout
experiences, and the long-standing anxiety he experienced in ‘sociai settings.

Flattcring Sawyer, the detectives insisted that they needed his help to sglvc
the murder. They wanted him to help creawe a “seenario” in which the crime
could have taken place. They plied him with leading questions in order to
supposedly work out the scenario. The purpose of Fire and Dean’s scenano
{echnique was to get Sawyer to reveal independent knowledge of the cnme
facts so that they could confront him and thus commence an accusatory
interrogation. As the procedure played out, all that happened was that Sav{yer
repeated facts introduced by the interrogators. Nevertheless, the detectives
accused him of committing the crime, and claimed he had provided details
only the murderer could have known," \

The interrogation continued for another twelve hours, during which Savtv'ycr
repeatedly denied his guilt until he was persuaded that he couid have commnttsd
the crime and not remembered it. The detectives claimed that the evxdem}c
established Sawyer's guilt beyond any reasonable doubtl. After all, his scenarie
was identical to how the crime actually happened, and thus Sawyer possessed
the uncommon knowledge that only the killer could know; later they told Sawyer
that scientific evidence confirmed his guilt. They alse repeatedly suggested that
Sawyer did not intend to harm Fanct Staschak, but accidentally kil!ed her bccau‘se
she sexually aroused him and then refused him. "It was an accident, .. You're
not a murderer. Not a murderer™ (Sawyer Transcript 1986, p. 133).

Believing the result would clear bim, Sawyer agreed to take a lie detector
test, Prior to the polygraph, Detective Fire angrily told Sawyer that he was
guilly of the murder and should just get on with the confession, a strategy that
surely primed Sawyer to fail the test. Yeliing, Fire claimed that they had
fingerprint and hair evidence that would work against him, and that they
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believed Sawyer had intentionally killed Staschak. Visibly shaking, nervous
and sweating, Sawyer took the test, in violation of & well known industry
ctandard that the reactions of an aggressively inlerrogaled suspect are
meaningless. Tom Sawyer’s polygeaph had been improperly admunistered and
the resalls were, in fact, unimerpretible. Detective Dean, however, immediately
pronounced Sawyer guilty, declaring that the test proved him “a fucking Har”
(Sawyer Transcript 1986, p. 167) and that his “heart pumped the needles right
off the screen” (Sawver Trasscript 1986, p. 167).

The false polvgraph results shattered Tom Sawyer's confidence in his
imocence and thus diminished his ability to resist the detectives” demands that
he confess. Fellowing the test, the detectives no longer offered Sawyer the
escape that he must have killed Staschak accidentally, but instead emphasized
that only by “cooperating” and “telling the truth™ could he avoid a charge of
first degree murder. They emphasized the scientilic basis of the polygraph
examination and added that the fingerprint and hair samples would also
conclusively dentonstrate Sawyer's guilt, Though Sawyer maintained that be
had no memory of having commitied the crire, the detectives esponded by
suggesting that be was blocking out his memory of killing Swaschak.

The contrived explanation for his memory gap was that Sawyer denied the
teuth of bis guilt just as he had for years denied his nlcoholism, that the
polygraph results showed his unconscious mind expressing pullt, and (hat he
must have had a “dry blackout” during the murder. Sawver had not had a
drink in over thirteen nionths, and had never heard of a dry blackout—a
prenomenonthat does notexist. Shaken by the polygraph result and exhausted
from his lack of sleep, Sawyer enteriained the possibility that a blackout
explained his lack of memory. “You got me almost convinced 1 did, but...1
dont know,” replied Sawyer (Sawyer Transcript 1986, p. 182). When Dean
sext told Sawyer that his hair samples maiched hairs found on Staschak’
body—a complete lie——Suwyer’s confidence in his innocence collapsed
altogether. “1 still can’e believe 1 did it T guess all the proal™s 1n™ {Sawyer
Transcript 1986, p. 204). Sawyer thus accepted the hypothesis that he
inexplicably “blacked out” during the killing.

Once Sawyer acceded to the interrogators’ demands and conceded his guilt
in the abstract, the focus of the interrogation shifted to eliciting details of the
crime. Though he had become persuaded of his guilt, Sawyer was unable to
provide any new information. The detectives suggesied that he talk about
mental pictures of the murder. They told hum to trust the “pictures” even if
they were not in the correct sequence and that they would check out the facts
juter (Sawyer Transcript 1986, p. 211):

Pyean:  You want to make 1his story up, Let the pictures roll and iet’s hear the
story. Lets hear the story. Let’s hear the story and then wel ask a: the
end is this snmething vou remember.

The Social Psychology of Police Interrogaton 237

Fire:  One, two, three, go. Let's go Tom.
Dean:  Make up a story. Let’s hear the story.

The confabulations that Sawver described were taken as the substance of
his confession, despite his inability to actually remember anything about the
crime and the gross factual errors in his statement. Even after coming to accept
a5 fact that he had killed Ms. Staschak and confabulating an account of the
crime, Sawyer still resisted the interrogators’ demands that he make an
unconditionul admission of guilt. *1 think 1 just threw her on the floor in the
bedroom™ (Sawyer Transcript 1996, p. 237), "Maybe | took the keys with me
out of the car” (Sawyer Transcript 1996, p. 243); “1 would have cut [the tapel,
| guess” (Sawyer Transcript 1996, p. 264).

More than fifty times, the detectives threatened Sawyer with the charge of
first degree murder if he did not confess. They were attempting to get him to
realize that he faced a possible death penalty that could be avoided only if
he cooperated and confessed. Despite their repeated attempls (o frame his
choice as one between life and death, Sawyer gave no indication that he
perceived or appreciated the choices. The tactic of communicating a death
tireat by impiication had failed with Sawyer.

This failure denied the interrogators the motivator they needed to coerce
a straightforward confession. Their problem was exacerbated by the fact that
the interrogation was being tape-recorded. Far from constraining Sawyer's
willingness to talk, the taping constrained the detectives from explicitly
threatening Sawyer with the death penalty. They waited until Sawyer could
be separated from the bugged interrogation room 10 make their next move.
According to Sawyer, during a bathroom break Detective Fire stopped him
in the hallway and let him know, in no uncertain terms, that he would receive
the death penalty if he did not cooperate. In the final period of the interrogation,
Fire overcame Sawyer’s lingering resistance to giving an unqualified confession
and gained compliance by reminding Sawyer about the hallway conversal ion.”

Tom Sawyer’s confabulations were labeled as a confession to the murder
and rape of Janet Staschak, despite the fact that his post-admission narrative
was demonstrably false. For example, the detectives persuaded Sawyer to
admit to both vaginal and anal intercourse, yet the medical examiner
subsequently reported no evidence of sexual assault. Moreover, Sawyer was
still unable to supply police with any information about the victim’s missing
clothing, missing keys, or the tape used to bind her. Nevertheless, prosecutors
charged him with both the murder and sexual assault of Janet Staschak.
Following a six-week-long suppression hearing in the Spring of 1988, Pincllas
County Judge Gerard J. O'Brien, Jr. (State v. Sawyer 1990, pp. 290-291) ruled
that the confession had been coerced as a result of:
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fhe cumulive wepht of nforced sleeplessness, doubtful polygraph wat resulls, the
fenpthy siateep-howr serial micrrogation with no meaninglil breaks, the "seznsna” of
unabashedly lewding Guestions, the denial of requests "o rest,” the implied tnducernents
1o maks a deal for favered consideration, the threar of a return to drinking, the use of
Sawrer's knows blacksut history to undermine his reliance on his own memory, and the
s Miranda rights. ..

refusal 1w honot !

With his improperly obtained confession excluded from evidence, Tom Sawyer
was releused from juil after more than fourteen months in pre-trial incarceration.

CONCLUSION

Three procedural saleguards are necessary to protect innocent defendants against
the admission of false confession evidence into trial proceedings and the subsequent
likelihwod of wrongiul conviction. First, counts should adept mandatory tape
recording requirements in felony cases, as is already done in Alaska (Stepharn v.
State 1985) and Minnesota (State v. Scales 1994) and by many palice agencies
{see Geiler 19921.” Recording creates a complete record of the interrogation, and
thereby permits police, prosecutors, judges, juries and experts to accurately assess
the voluntariness and reliability of confession statements.

Perhaps most notably, taping would permit an objective adjudication of the
“swearing contest” belween interrogators and suspects about who said whal
during the interrogation. Each side would be protected against errors and false
allegations made by the other. Finally, judges would be relieved of the
ernbarrassrnent of having to rationalize their choice to believe one side or the
other when a swearing conlest erupts by relying on the fiction of making 2
“eredibility judgment” based on the demeanor of the witness.

Egually important, taping wobld insure the legality and improve the quality
of interrogation, as it has done in England (see Rose 1996). Without the use
of recording, numerous American false confession cases--including several
discussed in this paper—probably would never have been acknowledged, and
innocent citizens almost certainly would have been tried, convicted of murder,
and imprisoned or executed.

Second, the admissibility of conlession evidence should be allowed only
when the accused’s guilt is corroboraled by independent evidence. Properly
taken true confessions can provide information that confirms the confession’s
trusiworthingss and leads 10 new corroborating evidence; false confessions will
not. Research demonstrates that police interrogators all tao frequently come
1o believe that a suspect i providing them with key details of the erime that
only the perpetrator could know when, in fact, an innocent suspect is merely
regurgitating information that police fed to hinm in the first place, inferring what
the interrogators suggested through leading questions, or making guesses that
will hater be proven wrong,
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Police officers should be trained (1) to seek elear-cut corroboration for every
confession; and (3} to recognize that a suspect’s fadure to satisly this
requirement is a red-flag that he may beinnocent. Police will not be in a position
1o be self-moniloring and self-critical until they are given adequate training
about how and why interrogation works. Only awareness that false confessions
happen and reliance on objective standards for evalualing a confession
statement will allow police to stop themselves from making the all wo frequent
mistake of arresting an innocent suspect,

Third, because confession is as damning and persnasive as any evidence that
can be brought against a defendant, all confessions should meet a reasonable
standard of reliability before being admitted. Because confession evidence is
potentially dispositive, it can either hadly mislead or greatly assist a jury. The
decision 1o admil 2 confession should be based not oaly on voluntariness but
also on the Jit between a defendants post-admission sarrative and the facts
of the crime.

A confession that cannot withstand objective evaluation and reach a
misimum standard of accuracy should be excluded because its prejudicial
impact greatly outweighs its probative value. Such grossly defective confessions
are dangerous because they have the potential to confuse and mislead jurors
and thereby contribute to convicting the innocent.

Psychological interrogation very often produces evidence that, in one way
or another, bears on a defendant’s guilt. Unfortunately this method, along with
torture and the third degree, can causc a defendant to say “1 did it even though
he is ionocent. The only trustworthy evidence of a defendants guilt or
innacence that comes from interrogation is his post-admission narrative of the
crime. Because conlession statements are sometimes evidence of guilt and
sometimes evidence of innocence, jurors should be instructed to rely on the
fit between the defendant’s narrative and the facts of the crime when deciding
how to classily and weigh confession evidence,

American society sometimes reguires jurors 1o take up the heavy burden
of determining whether a person will be freed, imprisoned or executed based
entirely on the words he spoke while undergoing interrogation, Social science
research has led us to an understanding of why confessions can be evidence
of guilt or innocence and how to understand why people sometimes give false
confessions. The jurors'sobering task can be made [ar less awesome by allowing
them to know precisely what the damning words were and exactly what
techniques elicited them. This can be accomplished by adopting 2 mandatory
recording requirement and informing jurors about the range of influence
responses that can be caused by interrogation tactics. Empowered by
information and education, jurors can intelligently decide whether the
defendant’s words are evidence of guilt or evidence of innocence (Stephan v.
Stare, 1983, United States v. Hall, 1996).
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NOTES

. Muek jury rescarch shows that people find it difficult 1o belisve that anyone would canfess
1w crime that ke ar she did not commil (see Kassin and Wrightsmaa 1981, 1980).

3 bor the purposes of tis paper, a lalse confession is defined w delmbed adnuission 10 3
Corsssnad net thst the conlewor either did rot commil or is, 10 fuct, 1ignorant vl haviny commiited,
As the teve is used, false confession is nou & matter of degree: rather, the cases discussed in this
paper involve individuals confessing to offenses of which they are entirely innocent.

3 Ingidence refers to the number of false confessions oceurring in & specilic pmg peried,

4. Prevasence refers to the number of false confessions i the population aceumulated across
i tny prarieals,

%, In sddition, innocent individuals --evenr i they are convicled-~do not always publicly
retyact their fulse confessions (Gudjonsson 1992).

6. Thedark figure of false conlession refees to the actual number of unknown false confessions
hat DECHT EVETY YRET

7. We have been unable lo find empirically well-founded estimates of error in the ¢rimiaal
Justiur sustem. Al one vind of the speetrum of published apinion, Paml Cassel (1996, pp. 4804813
Y specnbied ths 33 convictions based on false confession socur every year. At the other ead,
Hulf veab (1996, pp. $3-66) have speculated that approximately 840 (845 % 16,008} wrongful
cometons based vn false confessions occur annually.

& in Fogland, where police interrogation techniques are far milder than in Ameriea,
reseuccher have alse recently documented numerous cases of false confessions ta police {see
Gudjunsson, 19925, Since 1986, English police have been required 1o contemporaneously secord
custedial interrogation (see Zander 1990,

9. *Pragematic implicarion™ vefers to information processing that ocours “between the lines™
or s inferred from what the speaker is saying or suggesting, Cogaitive and language research
indicates that this phenoresca is commonplace and normal {see Harns and Manaco 1978).

10, Pohe interrogation raining courses and seminsrs (including the introductory and
advanced courses put on by the Chicago-based firm Reid & Associates) rarely, if ever, ever mention
the subjee) of falie confessions {see Leo 1994). American police interrogation teaining manuals
also fail te advise police of the social psychology of false confessions or lnstruct them bow to
recognize when their tactics are leading an innocent suspect (o falsely confess. In shart, text writers
and inierrogation trainers demonstraie 2 studied indiffercnce to the extensive psychological
research literature on false confessions {see e.g., Jayne and Buckley 1992; Tnbau e al. 19863, 1s
rontrast, English police interrogation manual wrilers arc well aware thar psychological
interragation methods may induce confessions from the innocent (see Walkley 1987}

i1, For example, the police interrogators who ehicited demonstrably Fatse confessions in the
well-known cases of Peter Reilly, Tom Sawyer, and Pau) Ingram still insist that these individuals
are factually guilty (see O'Brien 1997, Weiss 1989; Wright 1994}, Fer 2n example of & forthright
post-hos analysis of an investigation and series of interrogations gone horeibly wrong, see Kimball
and Greznberg (19934, 19935, 1993¢).

12 Jurors appear to simultancously weight conlession evidence tog heavily and 1o be generally
upaware uf the reality of false confessions (see Wrightsman and Kassin 1953).

i3 This happesed in the well known cases of Paul Ingram and Bradley Page (see Olshe 1953
Fage 1990
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4, Foran intrmsfecton te maximuzation of expested wtily approaches 10 decision-makin
s generally (Ofshe and Odshe 1970, Edwards and Tversky 1867, Luce 1867, Rupoport and
Chamman 1965, Von Meumasnn and Morgenstern 19443 For apphication of decisivn-making
theary 13 confession, see (Hilgendorf and Trving 1951 Irving and Hilgendost 19803,

The brel onabysis of the decision to coniess presented here cketches owl only the general
principles of interregation influence and suspect decision-making 1n the context of an absiract
rather tham 2 concrele sterragation, (The case matsnials included in this article illustrate many
ofthe influence tactics in operation and demonstrate suspects sesponses 1o them). This presentation
wili forgo discussion of the interrogation environment and the details through whizh the strategics
discussed are implementad. The present focus is un variabies that directly influence the decision
o confess. Vi decisinn medel will be fusther explicated and disectly applied 1o sctud
aterragations o Lo and Glshe (1997}

15, Because the large majority of intervogators and criminal suspects are men, we will use
male prosiouns throughaut this papers,

16, Despite the fact that Inbay, Reid and Buckley's (1986} texs on interrogation methods offers
neophyte interragators lists of supposedly telitale signs of innocence and guilt that can be readily
detected in thie behavior of suspeets, there is no impirical evidence that confirms their dowa home
wisdom, Ag 4 practical mater, weaching interrogators that they can distinguish the guilty from
ihe innocent based on behavioral symptoss is likely 1o do nothing more than seinforee their belie!
that the suspect they have chosen (o interrogate is guilly. Because it conficms his presumption
of the yuspect’s guilt, the interrugator Wil be fikely to selectively pecoeive and remember out of
cosiext examples of hehaviors he has been tanght are indicators of deceptiveness or guilt {see
Ekman 1992 Rosenthal 1976). There are no behavior cues that reliably distinguish a persce who
i upsat and disteessed about being stvused ol 4 erime he commitied from a person who s upsel
and distressed about being accused of & crime that he did not commit,

17, See pp. 212-215 for further discussion abaut estimating the fit between the contents of
a soniession statemeny and the crime facts.

8. This discussion presumes that & homicide is being investigated.

19, Scme innoceat suspects report that Lhey eventually give up trying to understand what is
happening, accept that they will be unable to convince the interrogator of their innecence and
decide to try 1o find a way to 1ell the interrogatar what he demands to hear without admiting
guilt—in other words, they try (o explain away false inculpatory {acts because the pressures of
the interrogation have overwhelmed them. They continug te maintain their innocence, but delend
themselves i terms of the intarrogator’s invented svidence. They find themselves trying to craft
astory that offers an explanation for the (abricated evidence that daes nel involve them in acrime,

3. The major difference betwesn the econamist’s hypothetical, rational, fully informed
decision-maker and the social psychologist’s analysis of the decision maker is that the economist
assumes that the decision maker chooses among all the possible alternatives whereas 1he behavioral
analyst seeks o determine what aliernatives the decision maker vonsidered when the desision was
actually made. To be rational is to select the best of the alternatives under consideration. The
classical economist’s decision maker is thorough in his search for alternatives as well as rational,
whereas actual decision makers often make choices based on incempicte or flawed information.

21, Whether a confession elecited by an imerrogator’s direct appeal to a sysiem benefit,
constitutes a coerced stalement s obviously a legal decision, If, however, the facts of a particular
interrogation 1t the pautern outlined in the decision mods], it would be appropriate to conclude
that the conlession was elicited because the iaterrogator succeeded in leading the suspect fo believe
1hat o significant kenefit fin the form of lenient treatrment) flowed [rom choosing to confess,

22, Foilowing the interrogation, the detzctive administered 2 questionnaire to Wright. One
o the questions asked waz: Why did you decide to *t¢ll the truth” (Le., confess)? The reason,
Wright answered, was that the interrogatar could get the juey to helieve a version of what happened
that it would not accept from him.
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230 Hachard Ofshe served a3 a consuitant to the defense s State of Flocida v. Maran Salazar
{1996, bad scvess to the compieie [ile and testified an Mr. Salazar’y behall at o motion 10 suppres
hes entasion, Due ro the events zeported below, the suppresiion hearing was never completed.

n she wmisvrogaton of Marun Salazar, the interrogater used the accident scenario techpique
1o deseride a oritoe thal was a strangulation by ligature foflowing & vicious beaung and & possible
rape. The sceident scenario recast the erime a8 an accidental death that happesed in the course
af the vicum’s requested “rough sex™ and desire for & oear asphyziation sexual experience,

Cige nf the problems with the accident sconario techiique s that some intarrsgatars appear
i use 1 simost as a matter of regular practice i their cases, as in the Salazar casé. I used withow
a0y thaught about whether the techmique could realistivally work with someone actually
knowledgeanie of the erime and directzd againgt o desperate and demoralize innovent suspest,
the acchdent seenario can end up being more effective for eliciting confessions from the innecem
than {rom the guily

Uiiven the crime seene facts, the killer had 1o know that the victim had bren severely beawn,
that a kaotted extension cord was pulled so tightly around her neck that it was busied deeply,
and that her jewelry was stolen. A suspect who had actual knowledge of 1he erime facts would
peatzbly he leex Tikedy 1o take the accident e, since he would secognize the impomnbility of
an accident explanation for the erime. The detective who fnrmulated the accident seenario sdmined
that he recipnized that the erime could nat possbily have happened as he deseribed it inthe scenans
presented (0 Manin Salazsr (Dxeposition of James Mahoney 1996). Mr., Salasar, higwever, lacking
autual knowledge of 1he crime scene, agreed to the geaident seenario afler detectives introduced
arronenus and false evidence that placed him at the scene of the murder. 1€ Mr. Salazar had kanown
the crime facts, it would have been more diffiesdt for him 1o agree @ the devective's nbvisusly
{aise confession sconacio

The post-admission marsasive was taken hy detectives who were not present when Detective
tahoney used the accident technique. Mr. Salazar was asked to provide 2 detatled deseription
of the crime and was unabte tado so. He aka refused to agree that he had done any of the acts
that correctly deseribed the crime. He eventually broke down and admitied that he was Iymg--
i had not seen the victtm the day she died and was only telling the faise siory because Detzctive
Mahoney had told him he would never get out of jail if he did mot cenless, but could go home
if hie ageeed her death was ap acotlent {Salazar Transerips 19985).

Certain additiona! facts came (o Light after we selected the Salazar case to lilusirate the uge
of the accident technigue and after we wrote the preceding paragraphs. A fingerprint impressics,
in the viciim's bloed, had been {ound en the socket end of the axtention gord used to strangle
her 14 wiss umifoubledly the Gagerprint of the kilker. Early in the investipgativa the procecutor,
Hunniz Leshardt, seat the extension cord along with Martin Salazar's Ningerprint 1o the Florida
Depuriment of Law Enforcement for comparisen. She had reported to Mr. Salazar’s sttormey,
Prgey Nutale, that although Mr, Salazar’s print was not a maich, e could oot be eacluded,

Shurtly before trial, new information was discovered. Ms. Natale took the deposition of the
technician who did the examination and learned that Mr. Salarzar was excluded. The technician
also seported that this fact had been passed ¢ to both Ms. Leahardt and to the polize. lmmediately
alter Ms, Nataie filed 2 motion bringing this flagrant Brody viclation {see Brody v. Marpland
1963) 10 the court’s slention, the state’s attoraey Tor Palm Beach County dismissed charges against
My, Salazar

Afier months of awaiting trial o a death penalty case based on nothing but his false confession,
Mr Salazar was relased on Octaber 10, 1996,

24, Yor early research on the socizl psychology of potice-induced lalse confessions in America,
sex Bem (1966, 1987y, Uriver (1968) Zimbarde (3967, 197 (3 and Maxisch {1971). In England, the
problem of false confesions has been the subjert of extensive study fnr slmost twa desades {see
Gudionsson 1992 for a roview],
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25, This partial explanation of cocreed-intersalized false conlessions Duileds o b vk of
Gudjonsson {1991, 1990, 1989, 1948, 1987, 1986, 1GHdh, 198da) and his colieapues {Gudijonsaon
and Hillon 1989; Gudjanssan and Clark [986; Hansdottic et al, E990).

25 Even the famous intercogation of Paut fngram failed to produce an internalized belie!
{Ofshe 1952; Wright 1994}, despite the fact that Mr, [ngramy belleved that he was the leader of
2 satanic cult for approximately six months, Onee the social structure (police, authority ftgu:c_s
and family) supgorting and shoring p Mr. Ingram's fragite beliel system was withdrawn, fis
ronfidence ebbed, he realized that hs new belels were unsupportable by fact and he eejected them.
Although Mr. Ingram’s betie! endured for an exceplionally Tong time, so did his interrogation,
The beliels he developed crumbled once his six-month Jong series. of interrogations coded.

27, Thic appears to be common among juvenies who make voluntary lalse confessions {see
Gudjonson 1992),

28, The stress factors isvoived in a siiess-compliant confession are aversive (Le., punishing
and painful) and might reasonaly be termed coercive in the legal literature and in tb:_ law. For
analytic purposes, however, it would be a mistake to lose the distinction between cognilive factor
that influence a deciston (c.g.. promises of harsh or lenient punishment) and stressors that affect
decisions (e.g. intense verbal aggression, displays or hosulity, insult or even deprivation of a
aecessity such as food, water, or sieep), The classificatory sysiem presented above distinguished
between two causes of compliant confession and necessitates that a judgment be made in every
cave about the canlussinn’s prineiple cause.

29, e, for example. Inbay, Reid and Buckley's (1986) description of how (o establish the
power of the interrogator, how to control and design the physical selung of _tbe room, the
importance of the interrogator’s demeanor and how to manipulate a suspect’s anxiely. N

30. Since both of the cases described below have nol yet been resolved, as of this writing the
namss of the delendants have been changed. Somstimes interrogators discover and capitalize on
asuspect’s exceptional vulnerabilities. For example, the day-long interrogation of Jane Doe (State
v, Jane Doe 1996) took place duting an auto trip from Smali City to-a point 3 few hours away
on the coast. Early in the day Ms. Do revealed that <he had a life-long intense fear of heights.
Whes the group arrived at the beach and the adjacent high bluffs from which Ms. Docs male
friend had disappeared weeks earlier, the interrogators insisted that Ms, Doe accompany them up
a narrow 1rail that worked its way up the sheer bluff. They believed that it was from this trail
that the vietim had fallen te his death in the acean, Ms. Doe resisiad going oo the walk because
of her fear of heights. She protested that she would be of no help on the trail since she had not
accompanied the decedent on the walk from which he never returned. In fact, there was na evidence
that the victimn had fallen from the biuffs. All that was known was that he disappeared and his
iody washed up weeks fater on the coast many miles north of the beach at which he was [ast seen

Prior 1o mancuvering Ms. Doe onto the trail, the interrogators had been suggesting that she
Lnew something about the killing that she was not telling them or that she had blocked out her
knowledge. Ms. Doe maintained that she knew more about the circumstances of her friend’s
disappearance than what she had originally reported. The interrogators had also emphasized that
if an accident happened there was nothing to be afraid of as far as the law was concerned and
that they were overworkd and needed to close this file. Partway up the trail pressure was again
directed at Ms. Doe to agree to the accident scenario. This time the additional distress caused
by her fear and panic related to heights, in conjuction with the suggestion that admilting to the
accident had wo cost led Ms. Doe to comply.

John Doe was 2 seventeen-year-old middleclass black male at the ume he was interragated
by police in Major City (State v. John Doe 1996) about his alleged connection 1o a murd_cr n
his neighborhoad. Mr, Doe had been implicated by the stalement of a young woman who claimed
that her former boyfriend and Mr. Doc had conspired to murder and rob a local drug dealer.
She subsequenily recanted her statement and Grand Jury testimony ¢xplaining that she was angcy
at her former boviriend because he had abandoned her for an other young woman, This left her
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itess My Dov was an aogusaintance of e hoy{nend s and was implicated
smphy because two pesple bad 1 e nvolved in the Kitling,

Hotn fohin and bis mather believed that he had been reguested 1o appear at the pulice statics
Because ke was 2 witness who supported a complaint made by a group of neighbors that a erisin
2 man wascarrylng a gun areund their neighborhood. Mo, Dire was separated from his mother
st the station. She was prevented from speaking with him when she realized that something unusval
was happening Johu was interrogated and denied any invelvement in the killing,

At one point he was Jeft to stew aboul the zecusations sad his situation is @ very smal
windowiess room. Although he had always tried, unsuccessfully, to bide the fact from his foends
arsd s family, Mr. Doe was claustrophaobic and sulfered intense anxiety when confined in a sl
space. His dagire 1o excape the room in which he was heing held became so intense that whea
o Buae's Attorney came 1o ask himof he was ready to confess he ugreed on the toaditon that
fie be alowed to give the cunfession in ancther room. She was more than willing to comply with
Jonr's odd request and 100k his conlessipn,

31, Gudjsnsson and his colleagues have also conducted extensive research on individval
differences in imereogalive supgestibility, showing that it is related 1o pessonglity traits such s
antelligenee, memory, assertiveness and seif-esteem {see Gudjonsson 1992 for i review)

1. Sume interrogations wilt incorporate buth excessive stress aad clussical coercon. The
shassiheation of o cosfession as principally caused by ane of the other voriables depends on the
facts of the interrogation under study,

B Naote thay all beficls that ane did nol do something are ulimately based on a persons
Drikility 15 retpiove memory of the evert 2t issue afler makiag o ponuing sitempt o de s, The
tallssre 1o rervieve the memary s often the saly evidencr availuble o anyone that they did a0
g some purticalar set v

34, Disputes nften arise ag (e who introduced erime scenc infurmation imo the pre-adnussion
shase of the jperrogation and whal the suspect independently knew. For a varicty of reasons,
all testimony about fine dutalls of a eomplicated, lengthy, sometimes beated and often subtic
interrogation is compromised if the session is net recorded. Problems of selective perception, Jack
of notes, memery decay, lrading questions, guesses based on pragmatic implication and lying af
contnbure to the difficulties inharent in being sure that the pedigree of 4 fact discussed in the
post-admission phase 13 uncompromised.

35, Frederick Crews {Personal Comraunication).

36 Richard Ofshe served as 2 consuliam to the defense of the Tucsoa Four {as MeGraw and
thyer othes young men came 10 te known). Both authors bad access (o the entire case files about
she Temgde Murders,

37, Since it was later sstablished that MeGraw had no involvement in the erime and the fact
that the wesd "BLOOEY was found au the orime scens had been withheld from the public, McGraw
probably learned this fact as a result of inept questioning by the detectives who interviewed him.
This is far more lkely thas the alternative, that without leading, prompting, or giving hins,
MeGraw by chance answered that the particular word had been writtes on the wall in blood.

3. For example, McCOraw named Robert Tacres, Tony Torres, and Vietor Zarate as co-
participants in the murder, but when the erime occurred Robest Torres was in prison, Tony Tarres
was in California, and Victor Zaraw’s image was being recorded on atimed videotape at the Tueson
Gug teack where he workerd. In addition, McGraw told investigatoss (hat he had seen several guns
ancluding a 9mm Glock, a 380 caliber avtomatic, and a nine millimeter Beretta) used duriag
the crime that the investigators Knew had not been fired in the Tomple. Ang MeGraw 1wld
investigators that one of his accomplices killed a young gird, but the only female murder victim
was & seventy-one year-old sun.

39, Richard Ofshe derved as 2 consultant 1o the Office of the Goveinar of Missouri in
connectivn wilh the dezision to pardon Johnny Lee Wilson
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40, Jobany Lee Wikons 11) was estimated 1e be in the 50s or 30s, and psychaloghits
desceined him as 2 slow-talking, stow-thinking individual who ioteracted with peaple Iike 3 10
year old,

4k Like most people with retardation, Wilson almost certainly did not understand the content
o7 the significance of the cights to whose waiver he conseated. Wilson later told his court-appointed
psvehologist that he undecstood rights ta mean “right from wrong. 1'd rather do right” (see Shapiro
1994),

42, Had Wikson's alibi been svaluated, the dewcerives would have discoversd that Wilson and
his mother had been seen shopping at Ramey's Market prior to and thirough the moment when
smoke Trom tle fire was first observed by customers and staff of the store,

43, 13 year old Melanie Houser witnessed someone on Martz's property at the ime of the
atson. She therealter helped police develop 2 composite sketch that did aot hear any resemblance
10 Johnny Lee Wilson. After arresting Wilson, however, police did not reinterview her. When
U.S. News & World Report tater contacted Hauser, she insisted: “The man | saw definitely was
not Johnny Wilson™ (Shapira 1994),

44, Richard Ofshe served ss a consultant to she defense in the Srare of Arizona v. Darte Parker
(1991}, Both dwhors had access (o (he entire case file,

45, MeGraw, {nr example, identified two individuals whose solid alibis exchuded them In
addition, MeGras and the other three {alse conlessors implicated Victoe Zarate, yet fie had been
captured on timed videotape at the Tucson dog track at [1 p.m. on August 9, 1991, making it
impossible fur him to hive committed the murders. In sddition, none of the suspects could identify
the weapons or even the location of the Temple with any specificity. Ballistics tests showed that
the rifle that Leo Bruce identified as the murder weapon had nat, in fact, been used; McGraw
identificd weapons that the investigators knew had not been fired in the temple. Despite their
intense efforts, the multi-agency task force could find no physical evidence corroborating any of
the four confessions. Concomitantly, cach of the confession centained dozens of statements that
contrudicted the existing evidenc.

46 The real Temple murderers, \eenagers Alessandro Garcia and Jonathan Doody, were
idendilied after Air Force investigators discovered a report about 2 Marlin Rifle that a security
officer had seen on the backseat of a car entering the air force base that adjoined the Temple.
A task foree member had taken the rifle for ballistics testing on the day Michac! McGraw called
from Tueson. In the excitement that followed, the rifle was left behind an office door for
approximately a month before being sent to the lub. Testing proved the gun to be the murder
weapon. Eventually Garcia confessed to the crime and pleaded guilty to first degree murder, and
a jury convicted Jonathan Doody of felony murder.

47. Richurd Ofshe served as a consultant to the defense inthe Staze of fndiana v. Edgar Garreys.
Both authors had access (o ihe entire casc file.

46, Richard Ofshe served as consnltant 1o the deflense in State v, Sawyer. Baoth suthars had
actess 1o the entire case file.

49, Since Sawyers inlerrogation was 1ape recorded, it was possible 1o establish that cach of
the pine [acts Sawyer was accused of knowing was introduced by the interrogators. Nevertheless,
Detective Dean’s written account of the investigation reported Sawyer to have introduced each
fact, Apparently Dean’s perceptions were shaped by his pusition bias.

s0. Detective Fire denies having issued a death threat in the hallway, The Detective’s denial
i< inconsistent with the final recorded porlion of the interrogation.

$1.  For further analysis of the benefits of 1ape-recording, (sec White 1996; Schulhofer 1996;
Cassell 1996; Schulhofer 1996; Leo 1996b; Berger 1593; Kane 1993; Geller 1992; Kamisar [980;
and Williams 19793,
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