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" Mujor Crime Lead Sheet

Porco Homicide
14 I !

--' :

lnvesti6/5/2006Bethlehem PD

Measure the distance from 36 Brockley Drive to the location on Genesee St in Rochester where Ghris

Porco's jeep was found on 11115104.

ing I.ead:Reviewed'Date:'Reviewed By:
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LEAD SYNOPSIS

Lead Instruction: 4I9 - Measure the distance from 36

Brockley Dr to the location on Genesee St in Rochester

where Chris Porco's jeep was found on 1 I/I5104.

T ead Completed By: KellY

Results:

36 Brockley Drive to E:rit 24 of the Thruway (via Cherry Ave, Rt
140, Rt 85, I-90) :9.3 miles
Exit 24 to Exit 46 :2t4.4 miles
Exit 46 to the Genesee St location in Rochester (via 390N, exit 16,

River Rd, Kendrick Rd, Elmwood Ave) : 8.7 miles

Total distance :232.4 miles
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Mu.ior Crinee Leacl Sheet

175
lnvestigation12t'14t2A04Bethlehem PD

Mosher UNYRIC

suBpoENA MOBTL - EXXON ACCOUNT FOR MOST RECENT BTLLTNG STATEMEN'r $1n2t04TO
CURRENT) AND HTSTORY ON ACCOUNT FOR PAST 3 MONTHS - REFER TO LEAD # 6
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:DA
*'r NO MoRE DETAILS ON FILE *x :4;L8:43 i.2/02/04

?ORCO,.IOAN*FORCO' PETER R*36 BROCKIEY DR**DEIJMAR*NY*1"2054-2302*730285531353 4'734x2

sQ DATE TIME TC TERiv AUTH# DESC ENT CAT
02 1113 1113 p930500NF00XTMJG2 11S1 TdESTERN AVE
03 11L3 1113 P9305.00NF00XTM,JG2 1810 MT. tiopE AVE

.04 iLLz T113 Pg3OsOO:NFO:OXTMJG2 590 PIITSFORD VICEOR RD

7.,iP
AI.BAI{Y
ROCHESTER
PIEfSEORD
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Card Number
Transaction

Date
10t2312004
10t2512004
10t2812004
1012812004

Description
594 delaware ave., delmar
1000 curry road, schenectadY
2833 west ridge rd, rochegter
594 delaware ave delmar

DR CR
Amount Amount

20.49
18.79
40.33
15.00

Balance
1 408.1 3
1426.92
1467.25
1482.25

968
001
005
968
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STATE OF NEW YORK

COUNTY OF ALBANY

I, Jill B. Warner, the Assistant Secretary for the New York Sute Thruway Authority, tocated

at 200 Southern Boulevard, Albury, New York, do hereby certify that I have in my posseesion,

custody and controt celtain rccords of thc said Authority, and that the reproduction annexed hereto

has bccn comparcd to by mc with thc original gnd found to bc a tnrc and completc copy of the

records.

Jill B. \ilamcr

Sworn to bcforp me

ss:
)
)
)

this 14 day of
c v'b.,}OCF.

Public
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RADLIFF

FOLLOW UP FOR 24 HOUR BUSIN ESSES

Reviewed By: Date: Ongoing Lead:
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From:
To:
Date:
Subject:

Albro Fancher
Kelly, Gary
711112006 2:11:16 PM
Washington Ave Sunoco A Plus

G"ry,

Manny Sodre who is the General Manager at the SunocolA+ #1706 at 1465 Washington Ave
He is going to pull whatever register info he can find for those time periods on 1 1/15 and call

They changed their registers over in May of 2005 and now all transactions are maintained but
he didn't seem hopeful for 2004. I will let you know what info he calls me with.

FYI Pete Weaver was Manny's asst. manager at that time and now works at the Mobil next to Uncommon
grounds.

I drove around Stuyvesant Plaza and the only mail boxs I saw were the 3 directly in front of the Post
Office.

Bro
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ALBANY COUNTY
DISTRICT ATTORNEY,S OFFICE

P. David Soares, District Attorney

FROM: Donna Zumbo

DATE: 7-7L.06

TO: MBNA VISA

COMPANY: MBNA VISA

FAX NUMBER: 302-4SB-0S43

RE: PEOPIE V. CHRISTOPH ER PORCO

El uncerur tr FOR REVIEW

Albany County Judicial Center, 6
PHONE: (518)

tr PLEASE COMMENT

Lodge Street, 4th floor, Alban
275-4714": FAX; (518) 48

TOTAL NO, OF PAGES INCLUDI NG COVER: 3

tr PLEASE REPLY

Y, New York t2ZO7

Fax Cover Shoel

www.albanycountv.com
7-5093

i.nsi Rr:vi:.r i:tJ'11!?C;0234



P. Devp Soenrs
DISTRTCT ATTORNEY

CouNry oF ATBANY
Orrrcg oF THE Dlsrnrcr ArronNsy

ALBANY Courury Counr House
ALBANY, Nsw Yonx rzzoz

(s18) 487-s460 - FAX (s18) 487-5093

MlcHaEl P. McDEnuorr
CHTEF AssrsrANT DrsrRtcr ATToRNEY

July 11,2006

VIA FACSIMILE

MBNA VISA

RE: PEOPLE V. CHRISTOhHER AORCO

To Whom it May Concem,

As per conversation with a representative from

trying in court. The purchase was for gas at Exxon Mobil on
NY at 2:00:21a.m on lt/lll}4. Thecredit card number is

for customer information reference to a credit card purchase
2004. This request is related to a homicide

your company , we are faxing this request
made on November I 5,

investigation, whichour office is currently
Albany,

e are requesting s name,
any accourt disputes/fraud during the time
for the short noticg but are respectfully

expiration date,
account history
frame ofNovember
requesting an urgent

Very truly yours,

at the trme. oil w
for November 2004, and

2004. We apologize
response, as the trial is currently underway.

P. DAWD SOARES
DISTRICT ATTORNEY

By: D.y.of 7^--
David M..Rossi
A s s istant D istrict Atto rn qr

DMMmI
Enc.
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Page: 1

Hess Express 3241'5
Card List for tL/15/04

SLore: l- A11 Registers
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1 2 87 05000003 1.8 99
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AMERADA HESS
Hess Station 32415
1358 New Scotland F load
Slingerlands, NY 121 59

RICK JONES
Site Manager

icoRponenoH

(518) 439-376s

I
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Mujor Crime Lead Sheet

Title Lead Number

Porco Homicide
17

Assigned By ' Date Logged
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PD

DEO. THRUWAYSChYLER

By: Reviewed Date:
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CONTACTED SP TFIRUWAY INV JOHN KELLY WHO CHECKED THRUWAY
REST AREAS FROM EXIT 24TO 46. NEGATIVE FOR VIDEOS. PHOTO OF JEEP
ATTACHED
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Major Crime Lead Sheet

Titte Lead Namber

Porco Homicide B5
Source,

Bethlehem PD 1ztst2004 I tnvestigation

Target
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1,...,, :

RADLIFF
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Add to Lead 67
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ADD TO LEAD 67
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EwonMohil Cord Seruices
GE Consumet Finance 4125 Windward PlazaDrive

Alpharettq GA 30005

TO; Michael P, McDermott

DATE: June 15,2006

NUMBER OF PAGES: Gover page ptus O

FROM: Linda Stratman
Gl lent Affaire $pecialist
Phone: 878/518.2536
Fax g68n4'l{813
Emalh Linda.Stratman@ge,com
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1 JBN.I5.?A@6 3:59PI't GE CONSL'"IER FINRNCE NO.B6Z P.?

Mobll
ffion tihbllCafttscntuee
A 0. M(t09091
Bof4/nll, €r'.90076
140h9'l44gq6

Faxed and Mailed

June 15,2006

Mr. Michael P. McDermott
Chief Asslstant District Attom€y
Albany County Judlclal Center
6 Lodgo Street
Albsny, NewYork 12207

Dear Mr. McDermoft:

Re: People of the State of New York v. Ghrlstophsr porco
E:o<onMobilAccount No. T3AZ 8702 4350 2891 ln the name sf

\teven Stssklnd, Card 001
with authorized userc Jactyn S" Siesldnd, Gard 002

Yobtn Sieskind, Cad 003 ind
Steven Slsgklnd, Cad 004

We are in receipt of your subpoena dated June 12, 2006 regarding the abore-
narned lndividual, which was received ln myoffioe on June 14,2006, Thls letter
and attached documentrailon represenb GE Money BanKs reeponse to thE
requeet"

r Statements indicating purchase activity for the month oJ Novernber 20M

The homE telephone numberfor Mr. sissldnd is 31fl082-9sgg; the bueineee
numberis 315/1404848.

I declare under penatty of perjury lhat this information ls true and conect to the
beet of rny peclonal knoradedge.

lf I can be of further aseietance to }rou, pleeso feel frce lo contiact me at
678/518-2538.

Sincerely,

da Stra
Client Affairs
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Porco Homicide B6
12t9t2004Bethlehem PD

RADLIFF

By: Date: Ongoing Lead:
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z^wJv, vt orr0g trVUU DIXggt

Po H cidrc0 om a

108
Bethlehem PD 12t9t2004

TRAVEL ROUTES FROM THRUWAY EXITS 22,23, AND 24 TO BROCKLEY DRIVE

Revierved .By: Reviewed Date:
Ongoing Lead:
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PSIS

Leadlnstruction: Lead 1 08

LeadCompleted By:

Results:
BUSINESSES ALONG TI{E ROUTES OF TRA\TEL WERE

FOR VIDEO SIIR\IEILLA}ICE PURPOSES
NEGATI\IE RESULTS - REFER TO LEAD # 67
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Mujor Crime Leacl Sheet

lt)

Bethlehem PD 1219t2004

RADLIFF ARDUINI

CHECK REST AREAS OF TH RUWAY BETWEEN EXIT 24 AND EXIT 46

Date:
,i

Ongoing Lead:Revicrved By:
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Mojor Crime Lead Sheet
Title Lead Number

Lead Instruction
CONDUCT NEIGHBORH OOD INTERVIEWS

tl

tl

Porco Homicide

Rcbert
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65

No. Lead Instrttctiorrs und Leud Results

INTERI/IEIY I(AI'HLEEN BRIIGLE, LONG TITIE FRIEND OF PETER AND JQAN PORCO

Assignetl RADLIFF

66 cHECKl/Ess c.4s s1t4?'to* Nt- w' scoT'LAND RD Fon ANY EtlRLv M\RNING GAS I'uilcllAs'fs FoR l'{oNDAY NovEtuIBER 1s'rH

Assigned RADLIFF

off. Radliff checked the Rt. 85 Hess Gas Station. There was no information that could be added to the case'

67 FALLOIV UI' FOIT 24 HOI]R AUSIIES'SA]S

Assigned RADLIFF

KATHLEEN BRAGLE CARPOOLED WITH JOAN PORCO AND DISCUS$Df/ARIOUS TENTIONS IN THE FAMILY CONCERNING CHRIS PORCO INCLU'DING SELLING HIM

coMpurERs oN EBA', BErNc .rNcocNrro- AND cHRrs LosrNG Hrs cELipioNE. KATHLEEN LGi;;itie-wlrs JOAN oN 1'tt't4to4 BETWEEN.TP AND eP AT wHlcH

TIME JoAN sAtD sHE WoULD NoT BE ABLE To 6nrvinnor'ronY MoRNING, BUT DID NoT SAY wHY'

BUSINESSES CHECKED NEGATIVE - SEE AfiACHED LIST

6B
A'TI'END FUNERAL OF PEI'ER PORCO ON 1I/20/04

Assigned BOWDISH

Funeral attended by Bowdish, Rudolph, Arduini'

Tuestlu.t, J on uarY I 7, 2006
Page 19 of I16
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No. Lead Instt'uctiotts antl Leud Results

NoPERTINENTINFoRMATIoN-sEEATTACHEDNoTESANDREFERToLEAD#67
REGISTERTAPEoESALESFoRTHEMoRNINGoFII/15/04WEREoBTAINED

B6 IN|'EIII/IEI,YS AT DUNKIN DONUTS. ALI}ANY CAT{PUS

Assignetl RADLIFF

TNTERVTEwED BoBBy RAppLEyEA TNTERVTEwED AT DUNKTN DoNUTS AT lrz3;awEsrERN AVE - vlDEo oBSERVED - NEGATIVE oN YELLow JEFP' INTERVIEWED

*ANDER cuTEMBERG AT DUNKTN DoNUTS - tris wasnrNGToN AVE - ALBANv (51s)43s-9797 - NEGATIVE oN YELLow JEEP lN vlDEo'

DUNKIN DONUTS - DELAWARE AVE - NO VIDEO- INTERVIEWED KIMBERLY STEVEN - STORE MANAGER; AND KAY MCINTYRE'AM EMPLOYEE - NEGATIVE FOR YELLOW

JEEP

87 INTERVIEIII|,IARYAn-NEFFNER-FRIEND/ColyoRKERoFJoANPoRCo

Assigned RADLIFF

Refer to Lead 75

DEPOSITION TAKEN AND ATTACHED - ATTENDED CONFERENCE IN CAMBRIDGE' MASSACHUSEfiS WiTH JOAN PORCO 1111O-11113104' JOAN FXPRESSED CONCERNS

ABour cHRrs MANAGTNG MoNEy AND FrNANcEs, pAypAL pRoB!E-qs- wlrH cdMPUTERs HE wAa Jefr-rr're, oRGANIZING AND coMPLETING trAsKS' RETURNING

pHoNE .ALLS AND FATLTNG scHool. EFFNER suceesreo couHsEluir'te ron posstBlE MENTAL HEALTi lssuEs' JoAN STATED FAMILY l{AD couNSELLING lN

pAsT AND MAy REcoNTAcT sAME THERAPIST. ioaru nerunNED HoME ARoUND 4PM oN 11113104

88 SUBPOENA IISBC BANK

Assigned OLIVER

srnoo"nuwasforvideoofoutsideofBank(atl4T5MountHopeAveRochester,NY) forpurposeofascertainingifvideocapturedimagesacross:thestreetatDunkin

Donuts. oliver spoke with Judy pulver of HSBC Bank. she indicated that the onty outsid'e vioeo was it ttre ATM-, and that the ATM camera does not show the Dunkin

Donuts across the street. Subpoena disregardpd'

Tuesday, J anuury I 7, 2006
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No. Lead fn$ructiorts tuttl Leud Results

SUIJPOENA TO THRU'.YAY FOR EXIT 22 TOLL'|'ICKETS FO/I DATES AND TIME IN SUESTION

Assigned MCMILLAN BASKERVILLE

TOLL TICKETS RECEIVED FROM THRUWAY AUTHORITY ON 12l15/04. TOLL TICKETS WERE CHECKED, AND NONE OF THE TICKETS RECEIVED ORIGINATED FROM

EITHER EXIT 45 OR 46.

vtDFo - sP TrrRUIrAv schYLER

Assigned RADLIFF ARDUINI

NYSP lnv JOHN KELLY checked thruway rest areas from exit 24 - 46. Negative for videos.

CII.ECK RESI.4lifzl.S' OF'f llRUryAl' ItETI!'EEN EXIT 24 AND EXIT 46.

Assigned RADLIFF ARDUINI

GAS STATIONS AND DUNKIN DONUTS AT REST AREAS ON THE THRUWAY BETWEEN ALBANY AND ROCHESTER WERE CHECKED BY ARDUINI AND R.ADLIFF WITH

NEGATIVE RESULTS

LOCATE AND INTERVIEII/ NICHOLAS GROVY - HIS DRIVERS LICET\SE lyAS FOAND IN CHRIS PORCO'S BEDROOI'I IN BETHLEHEIT

Assigned OLIVER

GROW WAS ADVISED THAT HIS DRIVER'S LICENSE WAS FOUND IN THE POSSESSION OF CHRIS PORCO. GROW INDICATED THAT HE KNOWS PORCO THROUGH THE

ROTC, AND DID NOT KNOW THAT CHRIS HAD.HIS LICENSE, NOR DID HE GIVE CHRIS PERMISSION TO HAVE IT.

89

90

9{

g2

Tuesdu-v, Januu4t, 17, 2006 Page25 ofIl6
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No, Lead Instructiotts uild Lead Results

{04

{05

CO iII I'L E:I' E TI M E I-.1 N E

Assigned cOPPgLA UNYRIC

Timeline completed

SUBPOENA FOR PETER POIICO'S VO|CE XI1I]1. FROII| TYORK

Assignel RINALDI

{06

{oB

{09

DETECTIVE RINALDI CHECKED - NO VOICEMAILS WERE AVAILABLE

SUBPOENA TIIVES UNIOn" REPORTER

Aisigned

No subpoena - Times Union will not comply with subpoena request

COYER TRAVEL ROUTES FTTOiil TIIRTJ'I/AI'EXITS 22,23,AND 24 TO BROCKLEY DRIVE DELfrTAR

Assigned

BUSINESSES ALONG THE ROUTES OF TRAVEL WERE CHECKED FOR VIDEO SURVETLLANCE pURPOSES, NEGATTVE RESULTS - REFER TO LEAD # 67

R E-INTERVI EIY J EN SCTT OONB ECK

Assigned OLIVER

;"rr*#:!.-1-ii:trr;.4*:.Gl:.?r.&: rd 4 J,n,,1{
Tuesda-y, Jurruory I 7, 2006

;..';i:. r$,,.,4,1,1:r it$,.a!.,rr3-r.*:;.,i.i.4*d,;&ai;,ibilr,{s{p${!ih1r.rn:{,ar/&-*1:1tuKir}_:r!*?:9ii!qt&;asi,:ri$:::Jirf&

Puge 2.9 of I 16
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f(hoo! Mail - jetchad3@yahoo.com http:i/us.f5 07.mail.yahoo. com/ymlShowletter?box:Inbox&Msgld:...

-Rxt€&t tvlAtL Print - Close Window

From: "James Monroe" <igmonroe@rochester.rr.com>

To; "Laurie Shanks" <LShan@albanylaw.edu>

CC: "joan chadderdon" <jetchad3@yahoo.com>, LShanks@aol.com

Subject: Draft statement

Date: Wed, 26 Apr 2006 06:38:28 -0400

Laurie:

Attached please find a Draft statement of account for the Porco matter.

As you will recall at our 2-26-06 meeting, we agreed that due to the high number of hours that would be involved,
I would take this case at a reduced hourly rate of $50.00 per hour with an initial $5,000.00 retainer, $2,500.00 to
be paid immediately on account, and the balance to be forwarded shortly.

You will note that in the draft statement, I have not charged the customary additional expenses of mileage,
parking and meals, and will include those in the discounted rate. Also, on several occasions, I have been able to
not charge return travel time and expenses because I have scheduled my trips to Albany in conjunction with my
Connecticut case.

We further discussed possibilities for payment of services over the $5,000.00 from private sources and in the
form of a722C order from the County.

Since by the close of business on 04-27-06 we will have passed the initial $5,000.00, and because I am not
aware of the clients financial abilities, I have attached a copy of a722C Application and Order that I have used in
the past with Don Thompson. (Note: The county of Monroe pays investigators at a rate of $60.00 per hour. I am
unaware as to the practices of Albany County).

I would request, that if possible, I receive the balance of the retainer prior to my departure of Albany on 04-27-06

Thanks for your attention to this matter.

James

Attachments in Word Perfect format.

Attachments

# Porco-DraftJtatement.wpd (9k) {Previewl

7 zzg.wpd (31 k) [Preview]

iles:F

I of 1 4/26/2006 9:03 AM85



Porco - Draft Time Sheet

02-22-06 Travel to Albany, New York
Meeting with Auorney and Staff
Review Materials, Conference with Client
Witness Interview

02-24-05 Review Discovery Materials Box - I

02-25-06 Review Discovery Materials Box - 2

02-26-06 Review Discovery Materials Box -3

03-14-06 Travel to Albany, New York
Review Thruway Exitz4
Procedures & Employee Parking

03-r5-06 Albany, New York
Meeting with Attomey and Staff
Review Discovery Materials
Neighborhood Review

03-16-06 Albany, New York, review materials
with staff, witness account locations

04-04-06 Travel to Albany, Purchase Dry Erase
Materials, Install Boards in office,
Conference with client, sort additional
discovery materials to be reviewed

04-l 1-06 Review of DNA results, locate DNA
Experts for comprehensive review
Review Discovery Materials - Box # 4

o4-t2-06 Review Discovery Materials - Box # 5
Review Discovery Materials - Box # 6

04-16-05 U of R Revi.ew - Dorm location, layout
Attempt to locate NROTC witness
Attempt to locate fraternity witnesses

o4-24-06 Phone conference with attomey and staff
Review of email and attachments

17.0

3.0

3.0

3.0

6.0

15.0

6.0

10.0

3.0
3.0

3.0
2.5

3.0

1.0

t7.0

20.0

23.0

26.0

32.0

47 "0

53.0

63.0

66.0
69.0

72.0
74.5

77.5

78.5

04-25-06 Interview of Joan Porco, Photo enlargements 2.5 81.0
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03-15-06 Holiday Inn Express - Albany 67.78

04-04-06 Thruway Tolls to Albany
Home Depot - Materials
Staples - Materials

Expenses:

02-26-06

03-14-06

04-26-06

04-27-06

04-26-06
04-27-06

Thruway Tolls to Albany
Thruway Tolls to Rochester

Thruway Tolls to Albany
Holiday Inn Express - Albany

81.0 hours @ $50.00
Expenses
Sub - Total
02-26-06 Retainer

Thruway Tolls to Albany
Holiday Inn Express - Albany
Thruway Tolls to Rochester

24.0 hours @ $50.00
Expenses
Sub - Total

4,050.00
238.28

4,288.28
- 2,500.00

6.70
6.70

6.70
67.78

6.70
66.33
8.59

6.t0
67.78

6.70

13.40

2t.t0
88.88

156.66

163.36
229.69
238.28

74.48
81"18

Total Amount Due 1,788.29

Projected Immediate additional costs

Travel to Albany, tocate and Interview
EMS witnesses

Witness follow-up, locate and interview
witnesses - travel to Rochester

Expenses:

12"0

t2.0

12.0

24.0

1,200.00
81.18

l,28l.l g

Account Summary
Recap - Actual Work Completed
Recap - Projected Immediate Costs
Sub - Total
02-26-06 Retainer

4,288.28
1,281.10
5,569.39

- 2,500.00

Projected Amount Due on 04-28-06 3,069.38
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Yahoo! Mail - jetchad3@yahoo.com

WHAIL

http ://us. f5 07.mail.yahoo. com/ym/Showletter?box:Sent&Msgld=8.

Print - Close Window

Date:

From:

Subject:

To:

Thu, 18 May 2006 09:08:30 -0700 (PDT)

'joan chadderdon" <jetchad3@yahoo.com>

Fwd: Re: new discovery

"Laurie Shanks" <LShan@albanylaw.edu>, "Laurie Shanks" <lshanks@aol.com>

Note: forwarded message attached.

Feelfree to call! Free PCto-PC calls. Low rates on PCto-Phone

Forwarded Message

From: "JamesMonroe" <jgmonroe@rochester.rr,com>

To: "joan chadderdon" <jetchad3@yahoo.com>

Subject; Re: new discovery

Date: Thu, 18 May 2006 LO:47:47:0400

HTML Attachment

Get Yahoo! Messenge_r with Voice

Quite frankly Joan, I am disappointed that more than 3 weeks have elapsed since I was last in Albany,
and raised the issue of payment. To date, I have yet to receive the courtesy of a response, or have the
issue discussed with me.

As you can imagine, raising 4 children and having a plate full of cases, I have to allocate my time
accordingly to meet all my responsibilities. I would very much enjoy continuing on with Mr. Porco's case,
however I am unable to do so until this issue is resolved.

Please advise at your earliest convenience, as my calendar is filling up for the month of June and July.

Thanks,

Monroe

---- Original Message --*
From: iqal_shadde{daq
To: James Monroe
Sent: Wednesday, May 17,2006 11:34 AM
Subject: new discovery

James,
We received a new packet of discovery on Friday. Not a lot. more leads etc. I have a set here for you
Have you found anything else out? Let us know.
Thanks Joan

Sneak preview the all-new Yahoo.com. lt's not radically different. Just radically better

I of I 5/22/2006 9:44 AM88



Ifixpl-oI\T
ATTORNEYS AND
COUNSELORS AT t"{W'

74 CHAPEL STREET, ALBANY, NEW YORK 12207

5 18-43 4-1493 Fax 5 I 8-432-7806

TERENCE L. KINDLON
LAURIE SHANKS*

KAT}IY MANLEY
LEE C. KINDLON
JAMES E. TYNER
KENTB. SPROTBERY

*ADMITTED iN NEW YORK
ARIZONAAND INDIANA

May 21, 2006

Dear James,

I really am at somewhat of a loss in how to start this letter to you. As you
know, you came to me very highly recommended. When we met in February, I

was very impressed with your manner and your expertise and looked forurard to
working with you" ln addition, as I expressed to you, I am confident that
Christopher is innocent of the murder of his father and the attack on his mother
and I Would never forgive myself if he is convicted of the crimes because of a lack
of investigation or preparation for trial.

I was very straightfonruard with you both about the complexity of the case
and about the limited financial resources of the family. Further, I explained to you
that, although Joan Porco is completely supportive of her son, her brother, who
has taken charge of her finances, is worried that she will be left with no resources
and wished for her to let Christopher be represented by the Public Defender. I

specifically told you that we had agreed to represent Christopher on a flat fee
basis, irrespective of the number of hours devoted to the case (which number in
the thousands by this point) and that we would only receive the fee after the trial
from the money posted as bail.

I was frankly stunned to get your e-mail of April 26,2006, in which you
stated that "we agreed that you would be paid an hourly rate of $50.00 per hour
with an initial $5,000 retainer, $2,500.00 to be paid immediately and the balance
to be fon,rarded shortly." You and I never discussed an hourly rate at all, be it
your regular rate (which I have no way'of knowing) or a "reduced" one (which you
never mentioned). I specifically told you that the family would be extremely
nervous if they did not know how much your services would cost, and that I

needed you to give me a flat fee number which included both investigation and
attendance at the trial. You told me that you were more interested in working on
cases in which you believed than the amount of money you earned on each case
and that you would be willing to do all of the work necessary for $5,000.00 We
agreed you would be paid half immediately and you were. The other half was to
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be paid at the time of trial

You also knew we were concerned with limiting costs because of our
discussion of the discovery materials. While I did not believe that you needed an
entire set, as I had given you an outline of the facts, I was happy to provide all of
the discovery to you because you told me you were most comfortable working
that way. You also said you would scan everything and be able to pull it up for
use at trial. We gave you Terry's set of materials in order to avoid the expense of
photocopying another set for your use.

While you were in the office that first day, I had a list of the top priorities for
you. The very first was for you to interview the fraternity brothers at the University
of Rochester" You specifically told me that you would be able to do this task with
no problem. I remember you told me that some of the students' parents had
called Don and another attorney that you knew about the police questioning their
sons, that the attorneys would be willing to give you the names and contact
information and that you would contact the boys immediately. As far as I know,
you have not yet contacted any of these boys in the months since our February
meeting. Given that schools are ?rbout to end for the year, I don't know how or
when you will be able to contact them. These boys are obviously critical
witnesses at trial and we need to know what they will testify to and what they
were told by the police.

We further discussed your interviewing the man who said he saw the Jeep
in the driveway, the DNA evidence, blood splatter, the direction and force of the
blows, whether it was possible that there was more than one attacker, the
functioning of the alarm system, interviewing the paramedics and speaking with
Jonathan Porco. Again, you told me that Don had experience in DNA and that
you were familiar with blood spatter and some of the other issues. Other than the
information on the alarm system, and the interviews with the paramedics, I have
received no information other than the names of some DNA experts who I do not
believe you have spoken with about the case. With respect to the alarm system, I

have not yet received the name and contact information of the man you spoke
with who you indicated would be available to testify if needed. Although you told
me a couple of times that you had plans to speak with Jonathan Porco, I don't
know if that was ever done. lf not, it may be too late, as his mother told me today
that he had shipped out on a nuclear sub and she does not know any way of
contacting him while he is at sea.

ln looking at your bill, it appears that you have spent the vast majority of
your time in reviewing the discovery materials" While I have no doubt that you in
fact did review them, I would not and could not have possibly authorized you to
bill at $50"00 an hour to do so. lt would be ridiculous in a case with limited funds
to have you and I duplicate our efforts. Although I had no objection to you
reviewing the entire file, I needed you to do the investigation that I could not do
and that you have the expertise to do, i.e. interviewing witnesses and analyzing
scientific and physical evidence. As I was convinced that we had agreed on a flat
fee for your services, I did not question your spending time with the discovery, as90



I considered that you were doing that in addition to the investigative work that I

needed, certainly not instead of that work.

I should have written this letter immediately upon receiving your e-mail
in April. Unfortunately, my mother's stroke and the need for me to make an
emergency trip to Phoenix while also finishing my obligations at the law school
and preparing for the pretrial hearings in this case prevented me from doing so.
I apologize for the delay. However, your e-mail to Joan of May 18 came as an
additional shock. We were in the midst of the pretrial hearings on that date. I

was stunned to read that your "calendar is filling up for the months of June and
July." As there is still a tremendous amount of investigation to be done and as
the trial begins at the end of June and will continue in July, and as you promised
to do the investigation and be present for the trial, I do not know what you were
planning when you added additional commitments during this time frame.

I truly do not know what else to say. I took you at your word in terms of the
work that you would do and the fee that you would be paid. I hope that you will
honor both.

Sincerely yours,

Laurie Shanks
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Major Crinte Lestl Slzeet

235
lnvestigationBethlehem PD 1t71200s

Porco Homicide

MEAS E THE DISTAN CE FROM EXIT 24 NYS THRUWAY TO 36 BROCKLEY DR.

A tt t tcl t erl E n c' k t s t u'bs"- A t t llt S1 11. s11 ry s11 s,
,: -',:.,._., :,. : , ,j,,t.. .. ....,.._..

Ilcvier.vcd lly licyicrycri [)a tc Ongoing Lcacl
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SYI,{OP

Lead Instruction: Lead 235

Lead Completed By:

Results: DET RUDOLPH DROVE THE DISTANCE AT
8:00AM. IT TOOK 18 MINUTES, IT WAS 8.7 MILES
AND HE FOLLO\ITED TIIE FOLLO\TTIAIG ROUTE: -

WESTERN AVE., TO RUSSELL RD., TO KRUMKILL
RD., TO BLESSING RD, TO RT85 TO RT. 140, TO
CHERRY AVE., TO ORCHARD ST., TO BROCKLEY
DR., TO 36 BROCKLEY DR
ALSO CHECKED BY DET. BOWDISH WAS FROM
PORCO'S TO DELAWARE, TO McALPIN, 787 TO
TWAY A DISTANCE OF MILES AND TOOK 23

MINUTES"
ALSO CIIECKED BY DET. COX WAS FROM PORCO'S

TO DELAWARE TO WHITEHALL RD. TO NEW
SCOTLAND, KRUMKILL, 787 TO TWAY A I

DISTANCE OF II.4 MILES AND TOOK 25 MINUTES.
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IWajor Crimae {-,esd Skeet

Porco Homicide 412
lnvestigationBethlehem PD 2t612006

KellyBowdish

iRct,iel,eel Date
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LEAD SYI\OPSIS

Lead Instruction: Lead 4I2 - Time the drive from 36

Brockley Dr to exit 24 ofthe NYS Thruway

Lead Completed By: Bowdish / I(elly

Resr-rlts: Detail on 02106/06 at 5am:
BOV/DISH start from 36 Brockley Dr to left turn onto
Delaware Ave, drive Delaware Ave towards Albany past

Dunkin Donuts (open); continue past DelawarePlazapast
Hess Mart (open); On Delaware Ave to intersection with
Whitehall Rd (Hess Mart open); left onto Whitehall
continue to New Scotland Rd; right onto New Scotland Rd
to I(rumlcill Rd (gas station on corner open); take Iftumkill
Rd to Rt 85 to I 90 to Tltnuway erfirance 24.

o Total trip time 14 minutes in consideration of driving
speeds being within reason.

I(ELLY - starl from 36 Brockley Dr, right turn onto
Orchard, left turn onto Cherry Ave (Rt 1 40), right turn onto
Rt 85; Rt 85 to I-90 to exit 24 of Thruway

. Trip time was 10 rninutes ( note - the Western Ave
exit of Rt 85 was at the 5 minute marlQ

Also drove fiom the Western Ave exit of Rt 85, exiting
onto Western Ave and traveling west on Western Ave and
stoppin g at the Mobil gas station on Western Ave near

SLlftrYA; waited 4 minutes there (simr-rlating gas ql) and
then continued west on Western Ave, right onto I-87 nor1h,

exit (2) onto I-90 to exit 24 afthe Thrlrway.
* Trip time was 15 minutes
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Trip from 36 Brockley Dr. to Thruway entrance exrt24.

Detail on02106106 at 5:00 A.M.

Start at 36 Brocley Dr. to left turn onto Delaware Ave.
Drive Delaware Ave., towards Albany past Dunkin Donuts (open).

Continue past DelawarePlazapast Hess Mart (open).

On Delaware Ave. to intersection with Whitehall Rd. (Hess Mart open)

Left onto Whitehall continue to New Scotland Rd.

Right onto New Scotiand Rd. to Krumkill Rd. (gas station on comer open)
Take Ikumkill Rd. to Rt.85 to I90 to Thruway errtrance24.

Total trip time 14 minutes in consideration of driving speeds being within reason.
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Major Crime Lead Sheet

Review Exit 23 Thruway tolltickets

Porco Homicide

lnvestigation1211512004

an ftunt or Evidence was
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LEAD #187 SYNOPSIS

12-15-04 interviewed Hans Warnstadt the Plaza Manager at NYS
Thruway Exit 24 456-6345. Warnstadt stated that the toll ticket
9 from exit 23 is a service truck, most likely a tow truck. This is a
non-revenue ticlcet.

12-15-04 interviewed Peter A. Ricci
Stated that he worked at Exit 24 f rom

10:OOPM on 1 1-14-O4 until 6:OOAM on 1 1-15-O4. He viewed the
two toll tickets in question and could not remember the vehicles
or the operators. Ricci is designated as collector 02531.

12-15-04 interviewed Carl Telman
employed by the NYS Assembly.

Zelman stated that on 11-15-O4 he drove fi'om Exit24 to Exit 46
on the NYS Thruway. Zelman said that when he exited the
Thruway at Exit 46 he could not locate his toll ticket and was
required by the toll collector to fill the lost ticket form ( copy
attached ).

12-16-04 interviewed David M. Mazzeo
l . Stated that on 1 1-15-04 he
worked at Exit 23 from 6:OOAM until 2:OOPM. He viewed the toll
ticket in question and could not remember the vehicle or the
operator. Mazzeo is designated as collector 1 4247.

COMPLETED BY lnvestlgator John E Camp DATE
t^.,^^+:--+^- A lL--^ f^^^t-^-
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LEAD # SYNOPSIS

12-2A-O4 interviewed Laura A. Manzi
. She worked at Exit 23 of the

NYS Thruway from 1O:OOPM on 1 1-14-O4 until 6:OOAM on 1 1-

15-04. She reviewed the toll ticket in question and could not
rernember the vehicle or the operator. Manzi is designated as
collector 05123e ,

"t

.*

I

SYNOPSIS COMPLETED BY lnvestigator John E Camp DATE102
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' 
Mujor Crime Lead Sheet

Porco Homicide 170
12t13t2004 lnvestigationBethlehem PD

IDENTIFY AND INTERVIEW EXIT LL COLLECTORS WORKING 11115104 AROUND 8AM RELATIVE TO
TOLL TTCKETS FOR VEHICLES EXTilNG THRUWAY AROUND THAT TIME {VEHTCLES ENTERED

THRUWAY SAME DArE FRoM ExtT 241sEE LEAD #16e /<Lf /o V
(prr.=zuc lD f eqttt /^t7E(vt€tJ,cD e7 7t. T'
,trcn+frA. fl -7r**Y v?4-TX( CR.r/4#. l=.\ taLcqr<nA
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r</,2/"/
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loug AoQu:T ilU ha Psr<frrxa"fr /NFD. "D 
ai€l-
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Reviewed By: Reviewed Date: Ongoing Lead:
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SURRENOER TICKET AT EIIT ANO PAY TOLL
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12tl.V20l4 ilON 14:11 FAI td 001/004

NEW YORK STATE POLICE
B UREAU OF CRIMINAI, INVESTIGATION
YIOLENT CRIME ITWESTIGATION TEAM

TROOP ilErr IIBApQUARTERS
1569 ROCITNSTER ROAI)

CANANDAIGUA NY 1442s

TELEPITODIE NUMBERS
DTSPATCE (s8s) 3e8-4100
FAX (585) 398=2961

Senior Investigator Allan M. Dombroski
Investigator Thomas H. McHugh
Investigator Jetlcry T. Arnold
lirvestigator Christophc: L. Baldwin
Investigator Patrick J. Englishby
Investigator Robert W. Schultz

DATE:12/17/2004

TO: S/l Karl Meybaun, i'rySP
Det. Ivlichael McMillen, Bethlehern PD

FAX#: (s18) 439-6e6s

FROM: Inv. Tom McHugh (Desk 585-39E-4127)
(Enrail ThJnchug.h@troooers. state.nv.us )

NOTE: Andria Benson interview results attached- Let rue loow if you want it ernailecl for
copy and paste.

Nunber of sheets inclutling this covor page: _Z_
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LZt20t20l,4 ilt)N 14:11 FAI r$luuz/ uu{

REFERENCE: PD BETHLEH"FM NY - PORCO HOiltrCIDE II{VESTIGATION

LEAD#

ASSIGNED TO: Special lnvcstigator Thomas H. McHugh DATE: lzl1712004

LEAD REQUEST: Interview lffS Tlrruway Toll Collector Andria Benson

LEAD RESPONSE:

1?ll7 /2004 - I 0:1 0 a.m. interviewed Andria G. Benson, dob 07ll 7/7943, 125 Atkidge Rd.,
Churchville, NY, telephonc (585) 293-2740 at Exit 46, Rochester 390 (Hcnrictta), NY office of
the ].IYS Thmway" She has been employed by the NYS Thnrway lor the past l0 years and
cunently works at both the Exit 45 Rochester 390 (Victor) and Exit 46 intercharges"

A copy of a NYS Thruway toll ticket datcd lll15l2904 showing vehicle enty at Exit 24
Albany and vehicle exit at 45 Rorchester 390 (Victor) iutereharrgE was shown to Benson. The
enlry and exit times were 5:46 a-m- and 8:35 a.m. respectively. She identified this ticket as one
she would have processed at Exit 45 based on her cmployee identification nuuber of 0411 I
that was stamped on the ticket.

Bensou was asked if shc had any recollection of this ticket as it miglrt relate to a.Teep, color
yellow. Althougb she does see feeps, she did uot have any specific recollection of a yellow
Jeep and/or it's opcrator, furthor stating that traffic is quitc healy at that time of the morning.
No further inforrnation of value.

Note: Exit 45 is one of the busiest intcrchanges on the Tbruway, especially on a weekday
rnorning hiurdling commuter traffic to Rochester. In recent years the roadwaybctwecn Exit +A

Canandaigua and Exit 45 was widened to three la.ues to safclyhandle the volume of tral'fic-

'(IJi#ffi"ffi11_"'fff.w DATE: l2ll7l2$o4 STATUS: CLOSED
/

I€VIEWED BY: DATE:

FOLLOW.UP REQUESTED:

CROSS REFBRENCE
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ILtzu20l,q ilON 14: 12 FAI

NOTES - TIIMI'l
'.l..i 

t'

t,.' ')

0041004u

DATE TIME COMMENT2004

I 4/
,/rJ:dJ' /Ata,ril7.,e ,- Gi4,/.

2 /o:p/. ,{ilr' G /e,t,:aJ 2-/r-/t
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L'lt tiiZUU4 t'Ki ii:ZY t'AI rsluudi uur

REFERENCE: PD BETHLEHEM NY - PORCO HOMICIDE IhNTESTIGATION

LEAD#

ASSIGNED TO: Special Invcstigator Thonras H, McHuglt DATE: lUl'l/?oO4

LEAD REQUEST: lnterviewNYS Tbrrrway Toll Collector Andria Benson

LEAD RESPONSE:

ILlI'llzQQ4 - 10:10 a.m. interviewed Andria G. Benson, dob 0711L11943, 125 Attidge Rd.,
Churchville,IrfY, klephone (585) 293-2740 at Exit 46, Rochester 390 (Hcnrictta), NY office of
the NYS Ttrrurvay. She has been employed by the NYS Thnrway lor the past i 0 years and
currcntly works at both the Exit 45 Rochestcr 390 (Victor) and Exit 46 interchanges"

A copy of a NYS Thruway toll ticket datcd l1/15/20Q4 showing vehiole enty at Exit 24
Albany and vehic-le exit at45 Rochester 390 (Victor) interchange was shown to Benson. Thc
entry aud exit timcs were 5:46 a.m. and 8:35 a.ru. respectivcly. Shc identified this ticket iui one
she would have processed at Exit 45 based on her cmployee identification number of Oal i 1

that was stamped on the ticket.

Benson was askcd if she had any recollection of this ticket as it might relate to a Jeep, color
yellow. Althougb she does see Jeeps, she did not have any specific recollection of a yellow
Jeep and/or it's operator, fi.rther staring 15a1taffic is quitc heavy at that time of the nrorning
No furthcr information of value.

Note: Exit 45 is one of the busiest interchanges on the Thruway, especially on a weekday
moniug handling cornmuter traffic to Rochester. Iu recent years the roadway betwcen Exit ++
Canandaigua and Exit 45 was widened to three lanes to safely handle the volume of traffic.

":fmoP!ry"ffY:wry
DATE: 1211112004 STATUS: CLOSED

/
REVIBWED BY DATE:

FOLLOW.UP REQUESTED:

CROSS REFER.ENCE:
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'klajor Crime Lead Sheet

Title Lead Number

Porco Homicide
169

Assigned By Date Logged Source
Bethlehem PD 

I
12113t2004 lnvestigation

OfJicer I OfJicer 2

I

Leart Instrnction
IDENTIFY AND INTERVIEW EXIT 24 TOLL COLLECTORS WORKING 11/15/04 AROUND sAM RELATIVE TO

TOLL TICKETS FOR VEHICLES ENTERING THRUWAY AROUND THAT TIME - SEE LEAD # 170

G E,e ,r-'> F R6ruq q

vJ LIGS - 536Y
r-{ 8tz''27G

# '16 a,q,.
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/-)
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iary Kelly - Re: PorC6 Homlcid e Case e1"

Steven Casabella
Kelly, Gary; Powell, Craig; Tempie, Jesse
5l13l2AAO 8:24:29 AM
Re: Porco Homicide Case

Gary,
lfound a radio item in our records which Jesse initiallytransmitted during the Bline on the 15th.This consisted of the File 12 from Bethlehem, but this was tianimitted to Zonei 2+B onty and should nothave been received farther west than exil44.l have no r*orrrriion or knowledge of any transmissions, ornotifications of any kind from this office or Thruway oispaicn iegarding this casJ on *,, shifts (B-line 14th ,C-line 15th, C+4 16th,+ 17th).

SFC

>>> Gary Kelly 5/1 1lZ0D6 2.12 pM >>>
Reference to the Porco Homicide case from T/Bethlehem Albany county, we are attempting io ascertainif any of you recall sendin-g, dispatching, transmitting or ottl"nrir" notifying or contacting any of thethruway toll plazas (specifically exit 45, 46 or.24).,in t"griJ tr p"lice intereit in a yettowleep wrangler (thedefendant chris Porco's) entering or exiting tt're irlruw5v Gi n[.rlu.ter and/or Albany) from 10:30pm on1111412004to 11115120o4, or, if you havelny recolteciion of a thruway employJe (iispatcner orotherwise)doing same.

we have information that exit 46 received some kind of notification about the yellow jeep (possibly fromthruway dispatch or our NYSP dispatch) sometime ouring the w;ek of 1 1l1s - 11l1gt2oo4.

This would Nor have been a gol-o because y9 (thg poljge) already had located the jeep in Rochester (inthe afternoon of 11115to4). lt there was some kind or notificition pui out there it would,ve most likely havebeen pertaining to asking toll collectors if they recalled a yettow leep wrangler entering or exiting their iollplaza during the dates and times in question.

Please let me know one way or the other if you have any knowledge of such a notification,Thanks - gbk

From:
To:
Date:
Subject:

INV GARY B KELLY
TROOP G MAJOR CRIMES
(518) 528-6681

CC: Coville, Brian
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LEAD SYI{OPSIS

Lead Instruction: Lead 420 - Obtain traffic data repor-ts of
the NYS Thruway for exits 24 and 46

Lead Completed By: I(elly

Results: Traffic data repofis were received fi orn the
NYS Thruway Authority and summartzed in relation to toll
collectors FALLON, RUSSBLL, and PTAK.

KAREN RUSSELL - ID #033 09 exrt"Z4
IIll4-lIl15/04 2200-0600 hours Lane 13X
Total vehicle s : 47 6

Average # of vehicle per 1 5 minutes - 17
# of vehicles between 0I45-020A : 22
# of vehicles between 0200 -02L5 : 4

JOIIN FALLON - ID #15359 exit 46
WI4l04 1500-2300 Lane 3E
Total vehicles : 1615
Average # of vehicles per 15 minutes - 52
# of vehicles betwe en 2230-2245 : 6

MICHAEL PTAK- ID #01618 exit 46
11115104 0700- 1 500 Lane 6X
Total vehicles: 1010
Average # of vehicles irer 15 rninutes:32
# of vehicles between 0700-0900 : 325
# of vehicles between 0800-0830 : 1 16
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MICIIAEL PTAI( - continued
11116104 - Ptak was a supervisor and thus did not work in any
lane(s)

1Ill7l04 - 0700-1500 Ptak worlced as a relief person in various
lanes at exit 46.
Totai vehicJes :989
Avelage # of vehicles per 15 minutes : 35

MICI{AEL PTAK was contacted reference to his shift of 0700-
1500 lrours at exit 46 on 1llt5l04. He did not recall seeing a
yellow jeep exit the thruway that date. He stated that he did recall
seeing some kind of notice for a yellow jeep reference to this case
(possibly posted somewhere at that toll plaza), but he was
uncertain of the date. In an effort to identify the form of the notice
and its source, INV KELLY contacted NYSP Sgts assigned to the
Thruway, and Thruway Authority personnel. ED COLLINS,
Ttuuway supervisor at exit 46, recalled receiving a phone call from
Bethlehem Police date unlcnown reference te a yellow jeep. He
stated that he did not generate any notice, but would have passed
the information along to other employees. He stated that someone
may have posted a note about it, but he did not recall seeing one.
Bethiehern Police did also send out a file 12 teletype with a BoLO
for CHRIS PoRCo and a yellow jeep. That was around 1340 on
1rlr5l04. The notice PTAI( referued to may have come fiom
COLLINS and/or the File 12 BOLO.

I(AREN RUSSELL and JOHN FALLON have previously been
interviewed.
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{

"D

Fax r Sheet

DArE: Olt

TO: David Rossi
Albany County District Attorney Office
FAX #: (s18) 447-7772

FROM: Craig Slezak
Toll Audit
New York State Thruway Authority
200 Southern Boulevard
PO Box 189
Albany, NY 12201-0IBg
Phone: (5tB) 436-2868
FAX #: (sl8) 436-2824

Total pages faxed Zt (including this page)

contact the sender if you do not receive the total number of pages
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) C
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X

hu- J1 b
DATE

I / ,lf ,oY 2_

Toll Plaza Ma youror the Toll
m y0ur the

$ection.
or axle as any

REMARKS:

anyr.oc;trurronce
Divigion Ma

TEMPOMRY CARD # (Jf Used)

y0u

LLL{

Money Bag Number(s )

LANE
TIME EEglnhlng Sedal

Number TIME Endhg Ssrlel
Number

LANE
NME TIMEi€ h bHL- g/i

7 b?7,/ il.frHlr fvrS- zhss

I
'r-i

COLLECTOR'S SIGNATURE Collec{or # COLLECTOR,S SIGII.IATURE Collsc{or I
dor,

Arnounl
Amounl

conaclhess on to the my
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Bruce A. Hidley

Albany County Clerk
County Courthouse, Room 128

15 Eagle Street
Albany, NY L2247-LO77

Phone: (518) 487-5100 Fax: (518) 487-5099

Email : www.albanYco,untv.comlglerk

Receipt

Receipt Datet 03/2L/2016 12:10:39 PM

RECETPT + 20160033324

Recording Clerk: DD

Cash Drawer: COUNTER4

Rec.d FTM: NYS CI,INTON CORRECTIONAI,

FACILITY

INMATE FUNDS, PIR 15*377, 101 PAGES

Misc Fees $25.25

Receipt summary

TOTAI, RECEIPT:

TOTAL RECEIVED: ---->

CASH BACK

925.25
$25.25

$0.00

PAYMENTS

Check # 225499 -> 925 '25
NYS CI,INTON CORRECTIONAL EACILITY
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P. Devro Soanrs
DISTRICT ATTORNEY

Coururv oF ALBANY
orrrcs oF THE Drsrnlcr ArroRNey

ALBANY Couxry Juorcrer CsI.rrrR
5 LoDGE Srnrrr

ALBANy, Nsw Yonr rzzoz
(stg) 487-5460 - FAX (s18) 487-50e3

Mrcuasl P. N4cDrnuorr
CHIEF ASSTSTANT DISTRIcT ATToRNEY

May 31,2006

Terence L. Kindlon, Esq.
KINDLON AND SHANKS, P.C.
74 Chapel Street
Albany, New York 12207

R.E: FEOPLE V/. CI{RISTOPIIER. POR.CO

Dear Mr. Kindlon:

Enclosed please find the following discovery pertaining to the above referenced case

NOCAMENT NNDEX

Item
Officer notes - Det. Anthony Arduini

l/ery traly yours,

P. DA,WD SOAR.ES
DNSTRTCT.A,TTORNEY

Number of Pages
101 pages

Ey: D_t4 Z,
David fr{.,Rassi
As s is tant D is trict,4.tt o waey

DMR/dz
Enc.

cc: Itron. "Ieffrey G" Eerry
Orange County Cowrthoase
255 Main Street

Goshen, New York 10924
(without enclosares)
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NtrN G]F{B ORHOCD CANIV,AS

Namne D0ts

,{ddness

lR.esidemce Fhome # Yeans @ nes[demce

Ermpnoyen Wontre iPh #

Cen[ Fh # JPagen #

Others [iv[mg at nesfidemce:
***********t(*Cr**********************rr***2k**Jr***************** nntgnVieWgd

\.2x N

N

N

V

, V

Vehicne plate #s and desaniptfioms @ tlais addness:

Narnative / Miscelnameous:

Xnterviewed by: (Fnimt)

Date
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Nanae D0ts

,{ddness 'l--O er v'l I

lResfidence lPhome # Yeans @ nesidemce

J0nmployer WonI< Fh #

Cenn Fh # JPagen #

Otlners livimg at nesidemce:
***** * ** ** ********* **** *****rk************* ** *********rt ** *** ** Xntenviewed

Y N
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\,2
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Vehicle pnate #s amd descniptions @ ffiis addness:

\rJcv.. Cb ()

Nannative / l\{iscellameous:
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,Address

lResidemce Fhome # Years @ nesidemce

trnmptroyen WonI<. Pln #

Ce[[ Fh # Fager #
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L2

13

L4

L5

16

L7

1,8

19

20

2L

22

23

24

25

1

STATE OF NEW YORK

COUNTY -COURT COUNTY OF ALBANY

TNVESTIGATION: DEATH OF PETER PORCO.

October Term

VOLUME III PRESENTATION

PRESENTED: December 17, 2044

PRESENTED BY: HON. PAUL A. CLYNE,
District Attorney of the
County of Albany.

MTCHAEL MCDERMOTT, ESQ.
DAVrD M. ROSST, ESQ.I

Assistant District Attorneys.
. Appearing for the Peop1e of

the State of New York..

PRESENT: THE GRAND JURY; A QUORUM.

26
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L2

13

L4

15

l-6
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JEFFREY HUBBARD L4

KELLY STRACK 31

JOHN FALLON 5L

WILLIAM NIXON 55

GREGORY WHTTESIDE 70

ROGER KEIRSBILCK 83

ANTHONY ARDUINI L25

JOHN MCNICHOLAS L26

ERIC CHRISTENSEN 140
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ROGER WILLIAMS L6s
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L85
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lnfo from Polster
11122120049:21:29 AM Eastern Standard Time
JRPolster
TKindlon

Terry:

The name that I gave you is correct. However, it was nbt her intention to have the information get to me. That
was done as a courtesy. Paul doesn't have the number and can't get it without divulging that he passed the
information on (she is very nervous). You will have to get the number from Chris. (lf Chris gives you the number
and you contact her, there will not be any indication that any confidences were violated.

Talk later. Thanks. John.
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3/t4l0s

Conipleted preparation of the repofts to be provided to Lynn G, called her and advised they would be

faxed later in the day.

Called for Bruce Oliver to ask if they were all set for room reservations or not. Advised that Tony had

initially called about them but said he would call back once determined who was coming. Bruce advised
they ere all set for rooms and appreciated the call.

0931 hrs. Bruce Oliver called and left message that fhey (tsPD) would not be coming out to see us

tomorrow and for the remainder of the week. Apparently SP in Rochester relayed information to DA's
Office that several students retained attorneys and were not going to talk with us (police investigators).
So the DA postponed the trip for some time at least. Will try pager and cell phone to contact RO as well

Called immediately to Tom McHugh to see if he had heard anything about things being called off.
McHugh stated he hadn't heard anything like that but would check and advise.

WOM advised and requested Captain Cummings phone nunrber so he,could speak with him.

1016- Message from Rod Lezette advising the list from RIT was complete.

l150 hrs. R.eceivedcall from Al Donrbrowski asking what was going on. RO advised of infomration
leamed from BPD. Al said the plan wasn't canceled just changed. He planned on having the command
post at THQ manned from Wednesday thru Friday (3/16-18) for scheduling interviews. Then will begin
interviews 3/2I andgo thru the24 or 25tl'. With Good Friday being the 25th will not plan on that day
unless necessary. Advised of WOM's request for Captain's phone number. Al advised Captain was in
route to Albany on another matter and his cell phone was 585-749-3125. WOM advised.

WOM spoke with Nancy Speck (Registrar) about the items contained in the subpoena regarding the
names of those in Porco's classes in fall semester 2004. Speck to collect the information and contact RO
when completed and RO would pick it up. WOM told Nancy we would stop by to see her and explain
fuither around 1530 hrs. on our way to B. Greens 1600 hr. me,eting.

1540 Hrs. stopped by and spoke with Nancy Speck and subpoena shown. Nancy had completed her
work on the lists and surrendered a copy of them with an attached letter of certification to RO. Stated
she did not have the current address/phone information and maybe if someone from ITS were contacted
they would be able to purge other data bases for this information especially since she provided an

alphabetized listing as well as student ID numbers.

1600 hrs. B. Green meeting. Present were Bill, Jody, Robert Kraus, Rick Crummins, Matt Bums, WOM
and RO. B. Green stated T. Jackson wants to see everything before it goes out. Bill Green fuither stated

he wants it clear that the University is not involved in this and it must be included in the language what
we (University) will & won't do in this process. Bill Green stated this entire process has nothing to do
with us it has everything to do with the state police and we cannot make it seem to students/staff or
parents that we are forcing these kids to go speak with the state police. Rich Crummins stated he spoke
witlr Kelly who was on board for a rneeting3/17105 and Kelly apparently inquired as to an invitation
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being extended to the DA to attend this meeting as well. Rick was going to speak with Dave Rossi
regarding this and let those in the group know the decision.

Jody advised that she had been asked by the cunent of Sig Ep if the stolen laptops found in one of
Porcos safety deposit boxes may belong to people here. Further Jody advised that Rachel Slater had told
her she had received an e-mail from Porco, or who she believes was Porco, at around 0200 hours,
WL5/04 when the house was being broken into. (RO notes Slater was one of the nalnes supplied earlier
in the investigation by Bethlehem detectives but to RO's knowledge there was no follow up interview
with her to this point.)

People provided input for what was hoped as final draft language and Bill Green stated the University
had to decide whether to remain transparent or opaque in this and he was opting for the later. It must be
very very clear that the University has no part in this.

Beginning at 1839 hours RO began faxing subpoenaed documents to Lynn G's fax. One of the
transmissions showed via the report that it hadn't gone through so further faxes were notsent this date.

Copies of the transmittal reports are in the case file.
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Customef

lndividual Charges

Account Number lnvolce Period

www.sprintpcs.com

lnvolce Date Page

CHRISTOPHER S PORCO 01246085392 . oct 24 - Nov. 23 Nov,24, 2004 4 ol5

a lndividual Charges for

Taxes, and Surcharges & Fees

CHRISTOPHER SPORCO (continued)
ila-22',14062

ch risporco@sprintpcs.com

Description

IaJtes, atrd Surchaages & Feeg

Charges

$7.01

Total lndividual charges for CHRISTOPHER s PORCO $52.00

'' Visit www.sprintpcs,com

CallDetail

Volce Call D€tall

Need more informatlon?

for a complste listing ofaccount activity and call detall.

Date Time Phone
Number

call
Dostinaton

Rat€/
Type

Minutes
Used

Ainime
Chargss Addluonal

Total
Charges

tD/

Charges

! 1 10t24

2 10121

3 10t25

1 101?5

6 10/25

6 10126

7 10tN

I 10/25

I 10lx

fi $ta
11 $tA
12 10t?6

13 10/26

't, 10tx

16 t0/2E

ft $ln
fl $tn
18 10127

$ $tn
b 10127

21 10t27

2. fttn
a 10t27

24 $tn
6 $ta
m $ta
27 rctn
B fiIN

6:16 P tl

6:A Pil

1:47 A lt

'l:61 P tl

1:47 ? il

10:34 P Ll

10:39 P il

10:43 P lt

11:07 P fl

2112 Ail

2112 A$

3:61 Pl
5:12 P il

0:31 P lI

8:32 P ll

1:(n AH

l:69 A il

{:12 P il

1;65 P I
6:28 P Ll

6:48 P il

8:11 P tl

11:21 P il

1l:2t P I
1iE P ll

6:4{ P il

8;42 P {
9:'13 P I

610-69t-4186

lMiig
lming
610"68f-1196

ln6ing

lMing

3tF6A-3ff14

lming
lMing
3t6-372-9GJ

315"372-9@1

686-t4-24S

llwing

lmiry

N-787-U61

lMing
l@ing

m-6s9-9932

lming
llffiing

686-760-826

lrmirB

618-229-4m4

2B-2At-6812

l@ing

lMing
lmlng
llHlng

AllstM, PA

Al ldtffi, PA

o€$eoo, l{Y

SyJmss, M

Sy.@, l{t

Ro.fBl€r, l{Y

Bri4+ori, O

Fl5 Ourdl, vA

Ro.t6ter, IIY

Albsy, llY

F6irfisld, CI

7,0

4.0

10.0

1,0

2.0

2,0

1.0

1.0

1,0

1,0

1.0

1.0

1.0

0.0

,l.0

2to

8.0

1.0

1.0

1.0

1.0

1.0

1.0

1't8,0

1.0

2.0

1,0

4.0

ircluled

irclL&d

irclqbd

ircldd
ircltlad

irclL&d

irclrded

irclLdd

irclded

ircl!&d

irch*d
ircld€d

irclded

irclu,6d

ircld6d

irclded

irchH
lrclled

imldd
irclded

ircl'i.d

ircllded

ircl!*d

irclt-*d

irclu$d

irclded

irclLd
irclt-ded

0.00

0.s

0,m

0.m

0.q)

0.m

0.m

0.00

0.00

0.00

0.m

0.m

0.0
0.00

0.m

0.m

0.m

0.0
0.m

0,00

0.s

0.m

0.00

0.m

0.0

0,(I)

0,@

0.m

0.e
0.o
0.@

0.s
0.m

0,m

0.o
0.m

0.o
0.00

0.@

0.@

0.m

0,00

0,m

0.@

0,00

0.@

0,00

0,m

0.m

0.s

0.6
0.00

0.s
0.m

0.@

0,@
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Customer

lndividual Charges

Account Numbar lnvolce Petiod

www.sprlntpcs,com

lnvolce Date Paqe

CHRISTOPHER S PORCO 0124{1653e2' Oct 2A - Nov.23 Nov. 24, 2004 5of5

n Individua! Charges for CHRISTOPHERSPORCO (continued)
618.221€,062

chrisporco@sprintpcs.com

Volce Call Detall

Dat6 Time Phona
Number

call
Destination

Rate/
Type

Minutos
Used

Airtime
Charges

LD/
Additional
Charges

0.m

0.00

0.@

0.m

0.00

0.00

0,m

0.m

0,m

0,00

0.m

0.m

0.m

0,m

0.m

0.m

0,o
0.o

0.00

0,m

0.m

0.m

0.00

0.m

0.m

Total
Charges

8 $la
30 10/29

fi 10/a

32 10/29

$ 10/a

34 10/eg

35 10/A

T 10t,,

37 fit?g

38 10/29

39 10/29

40 10/30

41 10/30

12 10/30

13 10/30

'10:21 P il

'12:42 A tl

12:55 P fl

1:37 P Ll

2:32 ? ll

8:05 F il

8:18 P ll
9:01 P I
9:41 P l,

10;17 P il

10:55 P I
1:29 A il

2:16 A il

12:@ P ll

2:6', P l.l

lMing
518-n9-4!6r'.

315-372-9Fl

315-372-96'|

l|Hing

ltwitp
4fi-a1-4960

917-318 -6960

7E-6S9-9932

llffiing
lmilE
518-229-1504

413-281-19t0

860-608-9395

917-378-6S60

Pittsfleld, M

llqt Yo*, M

Fls ourch, VA

llbqy, ilY

Sy.@, llt

Syr@, lf{

Albsy, ilY

Pittsfl.ld, [A

Hartford, CI

lbr Yo*' M

irclL&d

imlubd

imluded

imldEd

ircld6d

ircltdsd

irclubd

irclubd

irclqled

irclL*d

lrclu6d

irclLdod

irclL*d

imh*d

imlubd

irclqled

irclded

irclLded

irclubd

irclLdd

ircltded

irclded

ircl!*d

imldod

irclLded

0.o

0.s

0.o
0.o

0.o

0.m

0,m

0.m

0.m

0.m

0.m

0,@

0.m

0.s

0.o

0.6

0.s
0.0

0,m

0.0

0.s
0,m

0.m

0.00

0.m

$0.00

45 10/30

,m 10/30

47 10/3'

48 10/30

49 10/30

50 10/30

bt 10/30

62 10/30

53 10/31

4:19 P il

4:34 P il

6:18 P tt

6:48 P g

6:60 P il

8:01 P ll

S:17 P I
11;35 P t
3:13 P Ll

860-56-9395

lrwing

860-6S:9316

lming
917-378-0960

315-629-3034

@-468-0{m

685-281-99S1

316-372-9€t

llartford, Cf

thrtJord, CI

lbr Yotk, lll
osrEgo, NY

Trdte, l{,
no*Etor, lIY

Syrrue, lll

1.0

1.0

2.O

1,0

1.0

1,0

1.0

1.0

1.0

1.0

2,o

5.0

1,0

1.0

1.0

1.0

2.0

1.0

1.0

1.0

1.0

1.0

2.0

1,0

2,0

Total

PCS Wireless Web MessagingruPdates Charges

+0.00 $0.00

Description

Total

M€ssages

Used in Plan

LAz

Additional

Messages Used

0

haaitionat I

l"nu,n". I

Message

Chaiges

Total

Chargas

$0.00 s0 .00 90.00
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DEPOSITION (1OO.2O CPL)

STATE OF NEW YORK )

corINTY oF MONROE )

TOIYN OF BzuGHTON )

Rcrche \ state the following:

I have read the attached questionnaire consisting of \ \ pages. The answers I provided are true

and.accurate to the best of my recollection. i hav.e initialeci each page of the questionnaire and

answers, and any couections

NOTICE: In a written instrument, any person who knowingly makes a false statenrent, which such person

cloes not believe to be true, has committed a crime under the laws of the State ofNew York punislrable as a

class A Misdemeanor pursuant to Section 2l0.45NYS Penal Law.

Signature

Affirmed under perialtY'of Perjury

this L\ day of March 2005:

SS

I,

Sworn to before me

this 2-)

Officer's sign.ature

2005

0.3

Print Officels RanJr, Natle, ancl tirle completecl

.''i-- .

,/.fl<o .5,?2/r4
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DATE: O3I2T/05_ TIME: 3:49PM OFFICER : INV ISRAEL A' TORO

For your handwritten notes, if there is an extended answer to'any question beiow' please

use iablet or bond pup"t, indicate the inter"riewee's name, and the questign number being

answered, una uttuttito.ihis qnestionnaire. This questiomaire is not all-inclusive. use

tabletorbondpaper}ora.tditionalinforn.rationarrdattach.

For th ot
er ts eM R

oor nd non-
f 11,t1

Person interviewed:

Narne: RACHEL ANNE SLATER DOB: 06124/85

Status at school (Circle one):2''d' Year' Other:

SChOOI AdCITESS: CPU BOX LT4IIO,TIERNAN BLDG ROCHESTERNY

Is this address on campus or off campus? ON CAMPUS -

School telephone: (5 85) 27 4- ? 

-

Cell: 518-928-7524

Email : RSLATER@MAIL'RO CHESTER'ED U

rnPhi

Home address: il#. FJ!ffinq}-
Home Telephone: 5 1 8-3 83-2606

l. Are you cunently or have you been in tlp past a member of Sigma.Phi Epsilon

Fraternity,.Chi Phi Fraternity, ROTC, Swim Teatn, or Cornputer Interest Floor?

NO

2. Do you have a roonrmate(s) at school address , aud if so what is his/her/their

narne(s)? YES, SABRINA GMU
L1

3. Do yotr know Chlistopher Porco?

YES

4. if, yes, please clescribe how long you fave known bim ancl how yott rnet? SINCE

LATE FALL OF 2003. I WAS DATING ONE OF HIS FMTERNITY BROTHERS

ATSIGMAPI-IIEPSILON.ERICCUI-VERWE]-I-.I-IEwASFRIENDSWITI-I

CF]RIS
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6

5. If you know him, do you considel hirn to be close friend?

YES

If you know him, how would you describe Christopher Porco? KiND OF WILD

WHEN IT CAME TO PARTYING. OVER THE TOP. HE WAS LAZY TOO. HE

DID NOT LIKE GOING TO CLASS. HE WOULD SLEEP LATE INTO THE

DAY. HE HAD NO MOTIVATION TO GO TO CLASS' I REMEMBER ONE

INSTANCE AT A PARTY \A{HEN HE W.AS IN A GORILLA SUIT. HE WAS

BEING CRAZY AND DRUNK. HE WAS ALWAYS PULLING PRANKS. HE

WAS EASY TO TALK TO ABOUT ANYTHING.

7 . If you know hirn, clo you consider Clu'is Porco to be a financially wealthy person,

and if so, wlry? IN THE PAST, HE TOLD ME HE wAS. FROM WHAT I

RECENTLY LEARNED, HE WAS NOT. I AM FRIENDS WITH SOME OF HIS

FRATERNITY BROTHERS AND i AM RECENTLY LEARNiNG THAT HE

WAS NOT AS WEALTHY AS I-IE SAID HE WAS. LAST YEAR, OVER SPRiNG

BREAK, ME, CHRIS PORCO, AND TWO OTHER FRATERNITY BROTHERS

FROM ALBANY AREA ERIC CULVERWELL, AND ISAAC RAY, ALL WENT

TO SEE TFIE MOVIE "HIDALGO'' AT THE CROSSGATE MALL IN ALBANY'

TFIIS PAST FALL, CHRIS LIED AND SAID TI-IAT I-IE WAS IN EUROPE OVER

TFIAT SPRING BREAK. FIE WAS INSISTENT ABOUT BEING iN EUROPE

ANDTHATHEwASNoTATTFIEMOVIESW]TIJUS,IwASNoTABOUT

TO ARGUE WITH HIM BECAUSE I I(NOW FOR A FACT TFIAT I-IE WAS AT

THE MOVIES WITH US, CHRIS TOLD ME IIE HAS A POOL, TI-iREE CAR

2
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GARAGE, AND HIS PARENTS EzuVE A LEXUS

8, Did yor.r ever see or hear of any circumstances in which Chris Porco displayed a

violent or angry personality? oNE TIMF,, CHELSEA ALLINGER, BEAT CHRIS

PORCO AT A GAME WHILE AT A PARTY. CHRIS GOT MAD AND PUSHED

CHELSEA AGIANST SABRINA GMUCA: HE PUSHED HER REALLY HARD'

CHELSEAHADBEENTEASINGHIMANDIIEGoTREALLYMAD.SHE
. ASKED V/HY HE DID THAT. CHRIS SAID THAf HE COULD KILL HER'

CHELSEA REPLIED THAT HE WOULD NOJI 
BO 

THAT. AND CHRIS

ANSWERED, "YOU WOULD BE SURPRISIT'. THIS HAPPENED AROUND

SEPTEMBER OR OCTOBER }OO4.ANOTHER TIME, IN EARLY OCTOBER

2OO4,I WENT TO TICKiE CHRIS PLAYING AROUND: HE GRABBED MY

WRISTREALLYHARDANDITHURT'ITOLDHIMITHURTANDHE

APOLOGIZED.

g. WhO WEfE CtU'iS POrCO'S CIOSESI fTiCNCIS? ANYBODY IN THE FRATERNITY FOR

THE MOST PART. BUT TWO PEOPLE STAND OUT, PAUL ZITO AND CHRIS

DEIGAL.

10. what girls dicl he socialize with (if fernale intetviewed, did you go out with him)? I

DATED FIIM AT THE BEGINNING OF TFIIS YEAR. WHEN I DATED FIIM' HE

SPOIG ABOUT FIIS GIRLFRIEND FROM HIGI-I SCHOOL THAT I-iE CAME TO

U-R'WITI{. FIE SAID I-IE BROI(E UP WITH FIER DURING FIIS FRESFIMAN OR

SOPHOMORE YEAR. FIE NEVER TOLD ME FIER NAME. I DO NOT I(NOW IF

FJE WAS TELI-ING ME TFIE TRUTI{. I-IE USE TO HANG OUT WITII A GIRL

NAMED SANDRA FROM THE SWIM TEAM. I I(NOW SFIE WAS A

SOPI{OMORE.

3
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I L What off-carnptrs places did Cluis Porco fi'equent. or work at, or where you may have

seen him, i.e. bars, restaurairts,.shops, malls, theaters, events? HE SAID THAT HE

WENT TO WENDY'S RESTAURANT A LOT. I NEVER WENT THERE WITH

HIM. IT IS ACROSS THE STREET FROM THE BAR "ON THE ROCKS'' NEAR

THE HOSPITAL. HE WENT TO THE LIQUOR STORE A LOT. HE DRANK A

LOT AND WENT TO THE LIQUOR STORE A LOT

12. Do you have any knowledge of Chris Porco taking properly that wasn't his, or

suspect him of doilg so? I HAVE HEARD FROM THE FRATERNITY

BROTHERS. LAP TOPS & CREDIT CARD. I KNOW FIRST HAND ABOUT

THE STOLEN LAPTOPS, I ruST DON'T KNOW THAT HE IS THE ONE THAT

TOOK IT,

1 3. Were you with, o1 did you see Chris Porco, at anytime cluing the weekend of Friday

l1/12/2004through Sunday llll4l2004? I SAW HIM ON THURSDAy, lll11l04

AT ABOUT 6PM IN ONE OF TI{E DINING HALLS. ON SIINDAY, 1 III4/04

CHRIS LEFT ME AN INSTANT MESSAGE ON MY SCHOOL COMPUTER.

TFIE MESSAGE WAS TIME STAMPED II/14104 SOMETIME BETWEEN I2AM

AND 12:3OAM. THE MESSAGE TI.IAT CFIRIS LEFT ME WAS, "DiD YOU

EVER FIND OUT WI-IO TFIAT WAS?''. I{E WAS REFERING TO AN INSTANT

MESSAGE TFIAT I FIAD RECEiVED, A COUPLE OF WEEI(S PRIOR, FROM

SOMEONE I DID NOT I(NOW. INITIALLY, ] TFIOUGFIT IT WAS C]-IRIS

PLAYING A .TOI(E. MY COMPUTER SHOWED THAT CHRIS GOT OFF
0i

INSTANT MESSAGING AT ABOUT IAM 95 g4a7$4' MONDAY ,11/15/04,

4
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WHEN I WENT TO "IM'' HIM BACK, HE WAS NOT ON. LATER ON. AFTER

l IAM, CHRIS SIGNED BACK ON LINE AND HE LEFT AN AWAY MESSAGE'

HIS MESSAGE READ, "FEELING SICK TO MY STOMACH'' OR SOMETHING

LIKE THAT. i LOOKED AT IT AND WENT ABOUT MY DAY. THAT NIGHT, I

HAD A CLASS TILL 6PM. CHELSEA ALLINGER CALLED ME ON THE CELL

PHONE AND TOLD ME CHzuS' PARENTS WERE MURDERED. SHE SAID

THAT THE POLICE WERE LOOKING FOR CHRIS. I CALLED MY MOM AND

ASKED HER ABOUT IT. MY MOM SAID THAT SHE SAW IT ON THE NEWS.

i HAVE NOT SEEN CHRIS SINCF, NOR HAS HE REACHED OUT TO ME

SINCE. ONE WEEKEND IN OCTOBER 2004. THE WEEKEND OF 10/15/04.

CHRIS PORCO DROVE ME HOME. HE WAS DRIVING FAST, 85 MPH' HE IS

A VERY AGGRESSIVE DRIVER. HE HAD A RADAR DETECTOR IN HIS

YELLOW JEEP. IT USUALLY TAKES ME 4 HOURS TO GET TO ALBANY.

CHRIS GOT US THERE A LOT FASTER THAN THAT.

14. If so, please describe, ilcludirig day/date, place, who else present, conversation,

activities, what Cl-ris was wearing, etg'

I 5. At anytime durilg the period Of about 10:30 p.m. Sunday evening 1111412004 to

about g:30 a.m. Monday molning llll5l2004were you with Cluis Porco, ot'clicl you

see him anyplace or with anyone? NO, I DID NOT SEE HIM'

I 6. If so, describe the circumstances inclucling place, time, who with, conversation,

clothilg, alythilg |e was carrying, his cleneauor, vehicle if any, etc'

J
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17. Do you know of anyone, or have you heald of'anyone, who was with or clainrs to

have been with Cluis Porco or had seen him duling the above time period of about

10:30 p.n. Sturday evening 1I/1412004 to about 8:30 a.m. Monclay morning

1 1/1 5/2004? I AM NOT SURE OF THE EXACT TIME, BUT ON SUNDAY

NIGHT, 1TII4IO4, CHRIS' FRATERNITY BROTHER, MARSHALL

CRUMILLER, BROUGHT CHRIS TO HIS CAR, ACCORDING TO MARSI.IALL,

HE BROUGHT CHRIS TO HIS CAR BECAUSE CHzuS SAID THAT HE

NEEDED TO GO TO HIS AUNT'S HOUSE TO DO MULCHING. CHRIS TOLD

. ME IN THE PAST THAT HIS ALINT AND UNCLE LIVE IN THE ROCHESTER

AREA. THAT MONDAY MORNING, ONE OF THE FRATERNITY BROTHERS

SAW CHzuS AND HE WAS OUT OF BREATH. CHRIS APPARENTLY TOLD

HIM THAT HE HAD GONE FOR A RLJ'N. I FIND THIS OUT OF CHARACTER

FOR CHRIS BECAUSE HE TOLD ME THAT HIS FAVORITE THING TO DO IS

SLEEP. i TOLD HIM THAT MY FAVORITE THING TO DO IS R.LIN. HE TOLD

ME THAT HE HATES RUNNING. I HAD A CONVERSATION WITH HIM

ABOUT RELIGION. CHRIS TOLD ME THAT HE THOUGHT THAT HIS

PARENTS GAVE TOO MUCH MONEY TO THE CHURCH. IN 2003, CI-IRIS

TOLD ME THAT HIS FATHER WAS A CORPORATE LAWYER. THIS PAST

FALL, HE TOT.D ME THAT HIS FATHER WAS IN THE LEGAL BUSINESS. HE

TOLD ME THAT HIS MOTHER WAS A TEACHER. CFIRIS ALWAYS GAVE

THE IMPRESSION TI{AT HIS PARENTS SPOILED HIM. ONE TIME HE PUT

HIS GASOLINE ON A CREDIT CARD, I ASKED.HIM IF MOM AND DAD

WERE GOING TO PAY FOR THAT, HE SAID YES. FIE TOLD ME THAT I{E

PAID FOR TF]E JEEP HIMSELF

18. If so, please provide the basis of your information ald details:

6
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19. Were you with, or did you see Chris Porco, at anytime on Mouday 11/15/2004? NO

20. If so, pleaSe clescribe, including time, place, who else present, conversation,

activities, what Chris was wearing, etc'

21. Since Sunclay 1t/l4lzo04, have you had any contact with Chris Porco either in

person, by telephone, letter, or electronic messaging? NO '

22.Ifso, please describe including date, time, and content of co.nversation, letter or

messa*ing. Any direct comments concerning his parents or this investigation? Do

youstillhavetheleiter,orcopiesofmessaging?

23. Since November l5,2004 have you been coutacted by any attorney, private

investigatol, or any other person representing Chlis Porco, and/or clo you know of

anyone who has? NO. CI-IRIS HAD A CONVERSATION WITH A FRATERNITY

BROTHER ASIilNG FOR A LIST OF ALL TFIE FRATERNITY BROTFIERS

FOR HIS LAWYER

24. I:fSo, please clesclibe iucluding persotl's llame, clate, time, place, rnethocl of contact,

what was discussecl, alcl dicl you plovicle a written or tape recorclecl statement? Do

you have a copy of this statemeut?

1
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25. Assuming that Cirris Porco was not your roommate, has he ever slept/stayed

overnight in yoLlr room or residence? NO

26.If so, how often, when, and wtrY?

27.Has Chris Porco ever slepVstayed overnight in anyone else'g room or residence? NO

28.\f so, please pr.ovide the basis of your lcnowledge and details

29. Have you ever seen Cirris Porco wearing gloves, and if so describe them, including

the last tirne you saw them and where? NO

30

31

ancl if so please clesclibe, inclucling the last time you saw this clothing and where?

NO

o
d
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32.Haveyou evel ridden in or sat in Cluis Porco's yellow Jeep Wran$ler?

YES

33, If so, how often and when was the last time? FOUR TIMES TOTAL. THE LAST

TIME WAS OCTOBER r8,2A04 (MONDAY).

34,lfso, what items of personal property did you observe in the Jeep? PLAID

FLANNEL BLANKET. A COUPLE OF BTJNGIE CORDS. RADAR DETECTOR,

STEREO SYSTEM. HE HAD A DRESS SHIRT AND PANTS, AND LALTNDRY

HE WAS BRINGING BACK TO SCHOOL

35. Did you see anEZPass, and !f so where was it? YES. I BELIEVE THEEZ PASS

WAS PURPLE iN COLOR. I BELIEVE IT WAS ON THE

WINDSHIELD

36. Has C6ris Por.co ever let you borrow his yellow Jeep Wrarrgler, and if so when? NO

HE WAS PROTECTIVE OF HIS JEEP.

37 .If you have a vehicle, clicl you ever let Chris Porco take it, arld if so when? NO

38. Dicl you at alytine on Sunday 1111412004 or Monclay 1111512004 clrive Chris Porco

anl,place, and if so please clescr:ibe? NO

9
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39. Has Chris Porco ever asked you to provide false infotmation, excusei, or an alibi for

any of his actions? HE ASKED ME ONCE IF I WOUL,D TAKE AN ECONOMICS

TEST FOR HiM. HE SAID HE WOULD PAY ME. HE WAS HALF JOKING AND

HALF SER]OUS.

40. If so, please describe

41. More specifically, if not described above, has Chris Porco ever asked you to provide

false information, excuses, or an alibi in regards to his whereabouts drrring the period

of about Sunday ll/1412004 through Monday ll/1512004? No-

42.If so, please describe

43 . Do yon lcnow of anyone, or have you heard of anyotte, who Chris Porco asked to

provicle false ipforrlation, excuses, ol'an alibi in regarcls to his whereabor-rts cluring

tlre periocl of about Sunday 11/1412004 through Monclay I l/15/2004? NO

10
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44.HasCluis porco ever communicated to you, by any means, that he wanted to or did

ham'r his parents.? NO

45. Ifso, please describe:

46. Do you have any other information that you think should be known? HE ALWAYS

SEEM TO BE IN EXCESS. HE DRANK 5 DAYS A WEEK. HE TOLD ME THAT

HE STARTED DRINI(ING WHEN HE WAS 'IN 8TH GRADE' I }IAVE SEEN HIM

DRINK VODI(A RIGHT OUT OF THE BOTTLE. HE ALWAYS FIAD STORIES

TO TELL.

lt
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Tirne ended

12
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3/2r/05

1054 Hrs. WOM sent update e-mail to appropriate university officials.
- Called S. Casey re light bulbs/privacy curtain. Bldg Mech. To check/replace as needed.

- Set up then took the conference room laptop and the printer to River road and set it up in room 12.

- Bldg Mech was going through rooms checking bulbs as RO setting up printer. Curtain in place.

1208 Hrs. e-mail from N. Justice that Casandra Fielios had called in response to e-mail and left her call
back number. (Given to command post)
1200 Hrs. (ish) Met ARAMARC staff and lunch delivered/set up @ CP.

1215 Hrs. Investigators from Albany and Troop E began arriving.

1230 Hrs. Most NYSP Investigative staff on scene. Bethlehem not arrived yet. D. Madden advised
when he crossed over the bridge to come to River rd. he turned right and BPD turned left. Unknown
where they went. Those who wished to ate lunch while the opportunity presented itself,

1300 Hrs. (ish) Briefing for those gather began and interview rooms assigned. Major White, Captain
Cummings and Lt. Hennessy (IVYSP) were present and took part in briefing. Tour of portion of facility
being used was provided.

1345 hrs. First group picked up from Library Rd. in route RRL.

1405 Hrs. Briefing broke and investigators went to rooms to set up for interviews. BPD arrived and
attended maybe the last 20 minutes of briefing.

1700 ish Discussed with and asked by Al Dombrowski to take him over to ROTC Unit to make contact
with and speak with the CaptainlCommander.

l9l5 Hrs. In interview with Rachel Boylan she told investigators that she observed Chris Porco jogging
through Inter campus Drive Lot comingtowards Hill Court the early morning of l1l15. Said she was on
Phase bridge crossing to campus when she saw him. R. Keirsbilck, A. Dombroski and C. Bowdish (I
believe).went to T. House to review the video. They came back reporting Ms. Boylan was observed on
the bridge at almost the exact time she stated she was there (0845 hrs?). Person observed in the distance
coming through Inter Campus Drive Lot who may be Porco.

Discussion at large aerial photograph with Dombrowski, Madden, Keirsbilck and RO regarding jogging
routes and camera locations etc...

During Discussion issue regarding instant message retention came up. RO to check with M. Dalton to
see if IM from Porco to a student on campus would be captured in the system.

Around 2000 hrs. Decision made to call students in lieu of door knocking. T. Crowley and an Officer
from BPD began calling students identified on the master list provided and scheduling appointments.
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Slater: Rachael Used to travel home with Chris Porco. ,Also may have
gotten e-mail from him at 0200 hrs. 11115104.
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Rachel Slater, student at U of R, who Sunday night was IM-ing with Chris. Has not yet been
questioned by anybody.
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e1David tVladden -

From:
To:
Date:
Subject:

Thomas McHugh
David Madden; Dombroski, Allan
31161200511:06:19 PM
PORCO

I

FYI:

16 students signed up for appointments this date.

ADA Dave Rossiwill attend student association rneeting Thursday 111171O5 evening on campus.

Dave:

Dan Lafferty, UR Security, had some questions:

Back in February he was contacted by NYSP in regards to UR students Eric Rivera, Chris Rivera, and

Sandra Gliga, having cell phone conversations with Porco. Were they ever interviewed??

Rachelslater, UR student, supposedly received an Emailfrom Porco 11115104 @2:00 am. Was she ever

interviewed?

Alma Matos, UR student, whose lD card was found in Porco's room in Bethlehem. Was she ever
interviewed? Also had laptop stolen.

Nicholas Grow, UR Student, was license was found at Porco's residence. Was he ever interviewed?

Holly Weinfutermer, was daughter Rebecca, had a computer stolen, called security in regards to news

articie(???) that computers had been found in Porco's safe deposit. True or False????

John Heidkamp. former roomate of Porco's. Was he interviewed?

KariJoyce, stolen laptop. Was she interviewed??

Tom {
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Mujor Crime Lesd Sheet

Porco Homicide 279
lnvestigation3t28t2005Bethlehem PD

lnv. Toro

tnterview U of R student Rachel Slater (detail 3121 - 3t24t05'

Ongoing Lead:Reviewed Date:Reviewed By:
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LEAD SYNOPSIS

Lead Instruction: Lead 27 9

Lead Completed By: Toro

Results: She dated Porco's friend Eric Culverwell.
Described him asLazy/vrtmotivated. Told her he was
wealthy and lied about a trip to Europe. Told of pool,3-car
garage and his parents driving a lexus. Told of incident
where Porco pushed Chelsea Allinger and another where
Porco grabbed her (Slater) by the wrist. States he drank a
lot and heard about him stealing laptops and credit card.
Rumor of Crumiller bringing Porco to his car on ll/14/04-
was told Porco was going to Aunt's house to do some
mulching. Thinks it was out of character for Porco to be

running as he hates to run and likes to sleep. Porco once
asked if I would take an economics test for him. Heavy
drinker-5 times a week.
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SEARCH WARRANT

STATE OF NEW YORK
COUNTY OF ALBANY
JUSTICE COIjRT TOWN OF BETHLEHEM

lrr the Narrre oltlre Peoplc olthe Srare of Nerv York. and Pulsuant to the autholity of Article 690 of the

Clinrinal Plocedule La*' ol that State:

To: Anv swolrr Oltlcel of the Division of State Police of the State of Nerv York, tlre Sheriff.
Undersheritt. oi any Deputy Sheritl'of tlre Albarry CoLrnty. Any srvoln Officer of the Town of Bethlehenr
Police Departnrenr.

AN APPLICATION tN WRITING HAVING BEEN MADE BEFORE ME THIS DAY BY

Derective Christopher Borvdish of the Town of Bethlehern Police Department indicating that there is
reasonable cause to believe that property of a kind ol character referred to in section 690. l0 of the Crirninal
Procedure La,,v. and more particulally described in said application. may be found in or upon the place.
prenrises. vehicle. perion or persons described therein.

You are lrereby authorized, between the hours of 6:00anr and 9:00 pm. and rvithout giving notice of
-vour ar.rthority and purpose. to search the tbllowing described prenrises (as wellas any person or persons

tbund tlrerein during tlre execution of this warrant:
36 Brockley Drive. Delntar. New York. single tamily, two-story colonial including an attached 2-
car garase and any anached structures or utility poles located on said properry. Also including a

1997 N issan Vehicle. color-blue. bearing NY registration C LS- I 13, and a 1998 Nissan, 4-door,
gold. bearing NY registration BZW-4652 which rnay be found on said properry-.

For the follorvirrg property: : Biological evidence consisting of blood. hair, senren, saliva, or any

otlrel biological eviderrce: trace evidence: weapons including. but not lirnited to, any guns or blunt
or sharp-edged objects: an1'fiber evidence: any conrputer data including, but not Iimited to any
computet's. softrvare. or tiles: any tools: cell phones: docunrents including, but not limited to any

bank records, firrancial records. telephone lecords or business records; clothing; file cabinets and

the contents thereof: and arry safes.

Ancl y.,ou are hereby directed to bring any such propefty seized pursuant to this warrant before nre at

rrrv olfice in the Justice Court of the Town of Bethlehenr. Albany County, New York, tvithout unnecessar)
de lay.

lssued at ,NC York
This of

at
4T

_--
,r,)

Justice of the Town of Beth

d4 -/rr-.-
To!vn

*JfR

lll

c
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STATE OF NEW YORK
COUNTY OF ALBANY
JTISTICE COURT TOWN OF BETHLEHEIVI

IN THE N,IATTER OF

)
THE APPLICATION OF DET. CHRISTOPHER BOWDISH )
FOR A WARRANT AUTHORIZING A SEARCH OF OF 36 )

BROCKLEY DRIVE. DELN4AR. NEW YORK AND A tggl )

NISSAN VEHICLE. NY REG, CLS-I IJ. AND A I998 )

NISSAN. NY REG. BZW-46,2 )

APPLICATION FOR
SEARCH WARRANT

(cPL 690.+5)

_)

I. Christopher Bowdish. a police officer with the Bethlehem Police Department,
do lieleby state that there is reasonable cause to believe that property of a kind or
character described in section 690.10 of the Criminal Procedure Law may be found in or
upon a designated or described place. vehicle or person.

THE FACTS SUPPORTING MY STATEMENT ABOVE and the request for
special authoritl" set oLlt belorv on my personal knowledge and on information or belief
afe:

A. CHARACTER OF PROPERTY: As evidence tending to prove the
commission of a violation of Penal Law article 125.

B. THE PRoPERTY: Biologicalevidence consisting of blood, hair, semen.
saliva. ot'any'otlier biological evidence; trace evidence; weapons including,
but not liniited to. any guns or blunt or sharp-edged objects; any fiber
evidence: an:/ computer data inclr.rding, but not limited to any computers.
sotiw'are. or tiles; any tools; cell phones: documents including, but not limited
to any bank records. t-rrrancial records. telephone records or business records;
clotl'ring: flle cabinets and the contenls tlrereof; and any safes.

C. DESIGNATION OR DESCRIPTION: 36 Brockley Drive, Delmar. Nerv
York. single iarnily. two-story colonial inch"rding an attached 2-car garage and
any attached strlrctures or r.rtility poles located on said property. Also
including a 1997 Nissan Vehicle. color-blue. bearing NY regisration GLS-
lli. and a 1998 Nissan.4-door. gold. bearing NY regisrration BZw-4652
w'hich may be for.rnd on said property.

D. SOURCE-OF INFORMATION ANDGROLTNDS FOR BEL{EF: See
attached depositions of Det. Christopher Bowdish and charles Rudolph.

i THEREFORE REQUEST THAT THE COURT ISSUE A SEARCH WARRANT OF
J6 BROCKLEY DRIVE. DELMAR. NEW YORK, INCLUDING THE GARAGE AND
ANY DETACHED STRUCTURES. AS WELL AS A I997 NISSAN SUBURBAN. NY
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REG. GLS-II3. ^{ND A I998 NISSAN. NY REG. BZW-4652DIRECTING A
, SEARCH. FoR EVIDENCE TENDING ro pRovE THE coMlvflssroN oF A

VIOLATION OF PENAL LAW LE t25. THE SEIZURE THEREOF

APPLIC'ANT .

SUBSCwED AND sw TO BE RE IvIE THIS

D YOF

c-

TOWN.IUSTICE OF THE TOWN OF BETHLE

4
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D E P OS IT IO i\i O F II 77';\'6.S5
TO .1 CC O iI,I PA N'' C O !14 P L.4 I N T O R I N F O R TI,1 T I O N
CPL

SECTION IOO.2U

STATE OF tYEtV YORIi
COLINTT' OF ,4LBANY
TOI.I,'N O F B ETH LE H E;I{

SS

Deponent

Of' Det. Christoplret' Bou'clish
A.ge

Occupation Detective- Bethlelrenr Police Depafirnent
States as tbllows:

That he is a police otllcel eurployed br,tlre Torvn of Bethlehenr Police Depar-tment in Delmar. New York and has
beenapoliceoltlceltbrfivearsculrentlyholdingtlrerankofDetecrive oftheTownolBetlrlehenrPoliceDepartnrent
Derective Otilce.

Tltat I have beert investi-'rittirrs a lr4uldcr and Assault on Peter Porco and Joan Porco in violation of sections 115.35
rnd ll0.l0 olthe Nerv York State Perral Law'antj that there is probable cause to believe that Christopher Porco did srr:ike
and assnult Peter Porco arrd Joan Porco about lris and helpemon rvitlr a rveapon. Said belief is based upon myobservations
olJoan and Peter Porco on todal"s date in tlreir residence located at 36 Brockley Drive. Delmar. NY. County of Albany.
Peter Porco rvas discovered dead at the base of the srairwell on the first floor of the residence. There.was obvious trauma to
his lread arrd a sr.rbstantial anrourrt of trlood about the body and throu-ghoutthe residence. Joan Pgrco was discovered in an
upstairs bedroont on a bed covered rvirh blood. rvith obvious iniuries to her head. While Joan Porco was unable to speak. I
rvasabletocontntunicatervithher. laskedlrerit'hersonClrristopherhaddonethistoher.andsheindicatedtomeby
shakins,helheadintlteatfirrrrative. Whilein36BrocklyDrive. ldidobserveanopenfilingcabinetinthefoyercloset. Thi
clool'to the closet lrad been pr.rlled otf and was h'ins on rhe tloor covered with blood. There was blood on clothing in the
cL:set atrd on rhe t'loor underneath the operr t'ile cabinet drawer. lrr the kitchen. the security system key-pad rvas broken,
havirr*s been strtashed rvirh an unknorvu ob.iect. A cell plroue was found in the kitchen. There was correspondence and what
appeared to be firtancial docunrerrts located in tlre house. ln addition. tlrere was a saf'e in the basement in the residence rvirh a
kev irt tlte lock. Frottt tlre exteriol olthe lrouse I could seq that the screen to the gamge window had been cut open and the
rt,irtdo,,r, rvas pat'tiallv opened. lnsitie tlre garage there app'ealed to be blood staini on1h. garag" floor as well ai a blue
Nissan. bearing Nerv York Srate Registrarion nunrber CLS-I I

NOTICE: False statenrenrs rrade lrerein are punishable
I 10.15 ol the Penal Larv. 

A
Sn,orn to berbre nre this /l'd-^y

\For-rry,-r:-:+ t

A Atbe/^-Lu LD4'4

'."%,u* 
A Misdern uallt to

Deponen natu re

ttr
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DEPQSITION OF LYITNESS
TO fICCO|'IPANY COIVTPLAINT OR INFORMATION
CPL

SECTION IOO.2O

ST.4TE OF NELY YORI(
COLINTY OF.4LBANY
TO'YN OF BETHLEHEM Deponent

Oi Det. Charles Rudolph
Age -i9
Occupation Detective -Betlrlehern PoIice Depafirnent
States as fbllorvs:

That he is a police otllcer ernployed b.l'the Town of Bethlehenr Police Deparrnrent in Delmar. New York and has
been a police ofllcer tbr l6 yeals currentl)' holding the rank of Detective of the Torvn of Bethlehenr Police Departnrent
Detective Otllce.

Tltar I lrave been investigating a Murdel and Assault on Peter Porco and Joan Porco in violation of sections 125.15
rrrd ll0. l0olrheNervYolkStatePerral Larv.Thatontoday'sdateldidhaveaconversationwith judgeJosephCannizzaro..

ir Supleute Coun Justiie rvirh clrarubers in tlre Cit.v of Albany. Judge Canizzaro is a personal fi'iend olPeter Porco. Judge
Cannizzalo did relate to me that lre spoke to Peter Porco recently. and Peter Porco did indicate to him that he was having
problertrs rvith his son. Christopher. Specifically. Judge Cannizzaro told me that Christopher Porco had tried to take out a
loan in Peters nanre rvithout Peter's pernrission. Peter had been trying via e-mail tnessages to arrange a meeting witl'l
Clrristopher to discuss rlre situarion.

Ort toda\"s date I spoke rvith Christoplrer Porco over the telephone over the telephone. He told me he rvas in
Rochester. N.Y. He said he had sent an c-nrail and instant-nressages to his fatlrer four or five days ago regarding a sruderrr
loarr. He llrtherstated that he serrt lris t'atherarr e-rrrail nressage today. and thele was no reply.

NOTICE: False staternerlts ntade herein are punishable as a Class A Misdemeanor pursuant Section
I I 0.+5 ol tlre Perr,al Larv.

Srvonr to betble nle this l5'li dav
Ot'Novenrber 1004

,/

nt re

ent's atu re

t
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STATE OF NEW YORK
COUNTY OF ALBANY

THE PEOPLE OF THE STATE OF NEW YORK,

-against-

CHRISTOPHER PORCO,

COTINTY CO

NOTICE OF MOTION

Judge Berry
Index No: ?:j

;ll
a::11

-a-.i
l-r'l,.-)

i-)

r
ia1

. ' - "..,1

j.- j Iij

.-;

Defendant.

PLEASE TAKE NOTICE, that Christopher Porco, on the annexed Affirmatiohl ,'
"{ i -.J

Memorandum of Law, through his attorneys, Kindlon and Shanks, P.C., Terence L. Kindlon-of
J:'

counsel, will move this Court on March 20,2006 at 9:00 a.m., for the foliowing relief:

GRAND JURY PROCEEDINGS

A. An Order pursuant to CPL 210.20 and2l035 dismissing the indictment because

without the extensive and improper hearsay and prior bad acts evidence the evidence was legally

insufftcient.

B. An Order pursuant to CPL 210.20(1Xb), and 210.20(I-a) dismissing the

indictment, or reducing each count to a lesser included offense, because the evidence presented to

the grand jury was not legally sufficient to establish the offenses charged.

C. An Order pursuant to CPL 210.20,210.35 and210.40 dismissing the indictment

because the prosecutor improperly marshaled the evidence via use of a power point presetrtation.

D. An Order, pursuant to CPL 210.40, dismissing the indictment if the prosecutor

engaged in misconduct during the presentation to the grand jury.

E. An Order, pursuant to CPL 210.35(5) and 190.15, dismissing the indictment

-Albany County Clerk
Document Numbei 96s6649
Rcvd 03/31/2OOA a:22:18 piVt

1lillililIlflIilililIililIililIilIililillilil
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because the term of the grand jury was improperly extended.

F. An Order, pursuant to CPL 210.35(5), dismissing the indictment because the grand

jury proceedings failed to conform to the requirements of CPL Article 190 to such a degree that

the integrity of the proceedings was impaired and prejudice to Defendant may result.

G. An Order, pursuant to CPL 210.30, providing that the Court examine the

stenographic minutes of the grand jury proceedings and disclose information to defense counsel.

H. An Order dismissing the indictment, pursuant to CPL Arlicle 210 because the

instructions presented to the grand jury were legally insufficient.

I. An Order, pursuant to CPL 2I0.35(I) and in the interests ofjustice because the

grand jury was illegally constituted in violation of Article I, $$ 1,2,3,4,5,6,77,72 and 14 of

the New York Constitution and the Fifth, Sixth, Eighth and Fourteenth Amendments to the

United States Constitution.

J. An Order, pursuant to CPL 210.35(2) & (3) dismissing the indictment if the grand

jury was conducted before fewer than 16 grand jurors or fewer than 12 grand jurors who heard all

of the evidence concurred in the finding of the indictment.

K. An Order, pursuant to CPL 270.40, dismissing the indictment because the grand

jury was inundated with prejudicial pretrial publicity.

BRADY MATERIAL

L. An Order, directing the district attorney to furnish Christopher Porco with all

evidence favorable to the defense pursuant to the authority of CPL 240.20(I)(h) and Brady v.

Maryland,373 U.S. 83.

2
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ROSARIO MATERIAL

M. An Order, directing the district attorney to turn Rosario material over to the

defense in advance of trial.

DISCOVERY AND BILL OF PARTICULARS

N. , An Order, compelling discovery pursuant to CPL Article240.

O. An Order, pursuant to CPL 200.95, compelling the district attorney to file a bill of

particulars with the Courl and to serve a copy thereof upon the defendant.

SANDOVALA4OLINEUX/VENTIMIGLIA/CPL 2 40.43 MOTION

P. An Order prohibiting the district attorney from presenting at trial any evidence

that the defendant committed any other crime or engaged in any other vicious, immoral or

otherwise unscrupulous conduct, pursuant to Article I, $$ 1 ,2,5,6 and 11 of the New York

Constitution, the Fouth, Fifth, Sixth, Eighth and Fourteenth Amendments to the United States

Constitution and People v. Molineux, 168 N.Y. 264,6I N.E.2d 286 (1901), or direct a hearing on

the issue under the authority of People v. Molineux,16S N.Y. 264.

a An Order, pursuant to Article I, $ $ 1, 2, 5, 6 and 1 1 of the New York Constitution,

the Fourlh, Fifth, Eighth and Fourteenth Amendments to the United States Constitution and

People v. Sandoval,34N.Y.2d37l,357 N.Y.S.2d 849 (1974), prohibiting the district attorney

from questioning Christopher Porco should he choose to testi$ attrtal, regarding any alleged

prior bad acts, arrests or convictions with which he may have been involved, solely for the

purpose of impeaching his credibility, or direct a hearing upon the issue under the authority of

People v. Ventimiglia,52 N.Y.2d 350 (1981); or in the alternative an Order, pursuant to CPL

240.43 directing the People to provide Defendant with written confidential disclosure of any

J
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prior crimes and bad acts, charged or uncharged the People intend to introduce in their case in

chief or for impeachment.

STATEMENTS

R. An Order, pursuant to CPL 7I0.20 (3) and 7I0.10(l) suppressing any oral or

written statements allegedly made by Christopher Porco, upon the grounds the statements were

involuntary as defined in CPL 60.45, or direct a hearing upon the issue pursuant to CPL

710.60(4) and the authority of People v. Huntley,255 N.Y.S.2d 838 (1965)

IDENTIFICATION EVIDENCE

S. An Order, pursuant to CPL 710.30(3) and People v. Lopez,84 NY2d 425 (1994)

precluding any potential testimony concerning an identif,rcation of Christopher Porco as the

person who allegedly cornmitted the offenses herein on the ground that no notice was given of

any such identification.

TANGIBLE EVIDENCE

T. An Order pursuant to Section 710.20 of the Criminal Procedure Law suppressing

tangible propertSz illegally seized by law enforcement officials, or, an Order requiring a Mapp

hearing.

AUDIBILITY HEARING

U. An Order, providing for a hearing to detennine the audibility of any recorded

conversations which may be admitted as evidence against Christopher Porco.

RENEWAL OF MOTIONS AND HEARINGS 20 DAYS BEFORE TRIAL

V. An Order, providing that requested hearings be held at least twenty (20) days prior

4

to trial
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w An Order, pursuant to CPL 710.40(4) permitting Defendant to renew pre-trial

motions.

In support of this motion, Defendant submits the attached affirmation/ memorandum of

law of Terence L. Kindlon. In making these motions, Defendant also relies upon his right to due

process, his right to compulsory process, his right to confrontation, his right to equal protection,

his right to be tried only on an indictment issued by a properly constituted grand jury, his right to

a grand jury drawn from a fair cross-section of the community, and other rights guaranteed under

Article I, $$ 1 ,2,3,4,5,6,11,12, and 14 of the New York Constitution, the Fourth, Fifth, Sixth,

Eighth and Fourteenth Amendments to the United States Constitution, CPL Articles 190,200,

270, and 600 and other applicable state and federal law.

WHEREFORE, Christopher Porco respectfuliy requests that the Courl grant the above

relief, and such other and further relief as this Court deems just and proper.

Dated: February 2I, 2006.

KINDLON and SHANKS, P.C

By
Terence L Kindlon
Attorney for Christopher Porco
74 ChapeI Street

Albany, New York 12207
(s18) 434-1493

TO Pamela Clickner, Court Clerk
Albany County Courthouse
Albany, New York 12207

5

Hon. Jeffrey G. Berry
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Orange County Courthouse
285 Main Street
Goshen, New York 10924

Albany County District Attorney
Albany County Courthouse
Albany, New York 12207

Christopher Porco
(Address on file)

6
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STATE OF NEW YORK
COUNTY OF ALBANY COLINTY

THE PEOPLE OF THE STATE OF NEW YORK,

AFFIRMATION/
MEMORANDUM OF LAW

-against-
Judge Berry
Index No:

CHRISTOPHER PORCO,
Defendant.

AFFIRMATION/ MEMORANDUM OF LAW

Terence L. Kindlon, duly authorized to practice law in the state of New York, affirms:

1. I am the attorney representing Ctuistopher Porco, and this affidavit is based upon

my own knowledge and upon information and belief.

2. Mr. Porco has been arraigned before this Court and has pled "not guilty".

GRAND JURY MATTERS

Dismissal Based on Extensive Improper Evidence

3. Upon information and belief the evidence before the grand jury was legally

insufficient, or would have been legally insufficient without the introduction of a great deal of

improper evidence.

4. in particular, upon information and belief the grand jury was presented with an

extensive amount of improper hearsay evidence without which the evidence would have been

legally insufficient.

5. In addition, upon information and belief the grand jury was presented with an

extensive amount of improper evidence of prior alleged bad acts of Cluistopher Porco, without
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which the evidence would have been legally insufficient.

6. CPL 190.30(1) provides that CPL Article 60, which govems rules of evidence, is

applicable to grand jury presentations. People v. Jackson, 148 Misc. 2d 886 (1990)

7. When the cumulative effect of the introduction of improper evidence impairs the

integrity of the grand jury proceeding, dismissal of the indictment is required. People v. Huston,

88 NY2d 400 (1996); People v. Tomaino,248 AD2d944 (1998).

8. There have been several cases where indictments were dismissed based on the

extensive amount of improper evidence before the grand jury. People v. Huston, supra; People v.

Tomaino, supra; People v. Heffner,187 Misc. 2d617 (Rensselaer Co. 2001); People v. Winant,

179 Misc. 2d357 (Rensselaer Co. 1998); People v. Jackson, sryra'

9. There is no requirement that actual prejudice be shown when the integrity of a

grand jury proceeding is impaired by extensive improper evidence - there only need be a showing

that prejudice may result. People v. Huston, supra.

10. In both Winant and Hefner, the indictments were dismissed because the grand

jury was inundated with improper hearsay evidence as well as other irnproper evidence. The

Winant court stated:

"...Since the Grand Jury minutes are rife with instances of improper hearsay

testimony it is impossible to tell just what evidence the Grand Jury based its indictment

on. .

,<*i<

In view of all the errors, the cumulative effect was to impair the integrity of the

Grand Jury proceeding to the prejudice of the defendant, requiring dismissal of the

indictment pursuant to CPL 210.35(5). Even if it could be argued that there was sufficient

other reliable and competent evidence presented, given the cumulative effect of the errors

and the fact that the Grand Jury may have founded the indictment upon improper hearsay

testimony, dismissal of the indictment is required." Winant, supra, a|364-365, citations

deleted.

2
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1 1. In both Tomaino and I|/inant, supra, the court dismissed the indictments and held

that the grand jury had been improperly presented with evidence of prior bad acts of the

defendant. The court in Winant stated, regarding the bad acts evidence before the grand jury:

"The Assistant District also elicited improper and prejudicial testimony from

Deputy Wohlleber and Deputy Bruce Smith concerning the defendant's alleged prior bad

acts. Each deputy was allowed to testif,' concerning the fact that the defendant had been

in trouble before for shooting a gun at a bar. ...
*{<>k

The defendant's alleged prior bad act in no way came under one of the

recognizable exceptions of Molineux...The Assistant District Attorney attempted to
justify its admission by indicating 'I ask you [to] consider that admission not for the truth

of the matter that he had a gun outside of a bar before . . ., but for the fact that was stated,

that's a state of mind of the defendant atthattime and that is admissible. ... Such

explanation is specious legal double talk to attempt to justiff the receipt of improper

criminal propensity evidence against the defendant." Winant, supra, at 362-364.

12. Fufiher, in Heffier, supra, the court dismissed the indictment because it was

improperly based on evidence subject to suppression.

13. Upon information and belief, in the instant case the grand jury was presented with

extensive and improper hearsay evidence, including but not limited to statements by Peter Porco,

Joan Porco and other witnesses.

14. In addition, upon information and belief the grand jury was inundated with

extensive evidence of aileged prior bad acts of Christopher Porco which do not fit into any

Molineux exceptions.

i5. Finally, upon information and belief the grand jury was also presented with other

evidence which is subject to being suppressed. (See Paragraphs 48-76 below).

16. Upon information and belief, the cumulative effect of all of the above instances

of improper evidence before the grand jury requires the dismissal of the indictment, as occurred

tn Hurston, Tomoino, Heffner, Winant and Jacksoli, supra.
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Dismissal Based on Improper Marshaling of Evidence

17. It is comrnon practice for district attorneys to engage in unfair tactics when

presenting before the grand jury; upon information and belief this is what occurred when the

district attorney presented this case before the grand jury, and as a result the indictment should be

dismissed.

18. In particular, upon information and belief the prosecutor engaged in improper

marshaling of evidence by presenting an extensive Power Point production for the grand jury on

November 4,2005,the date Christopher Porco was indicted'

D. While marshaling of the evidence may sometimes be proper, it can impair the

integrity of the grand jury process when it is done in a biased, inaccurate or incomplete manner'

People v. Shammas, 5 Misc.3 d 702 (200$; People v. Wilkinson, 8 Misc. 3d 1026 (2005); People

v. Sanchez,125 Misc. 2d394,399 (1984). The indictments in those cases were dismissed, based

at least in part on the district attorney's improper marshaling of the evidence.

20. The Shamntas court stated:

"The danger of marshaling is that ceftain evidence will be emphasized or

mischaracterized. This is precisely what happened in this case when the Assistant

summarized his testimony of the defendant and the defense witnesses." Shammas, supra,

at703.

21. Upon information and belief, the district attorney used the Power Point

presentation herein to give the grand jury a very one-sided view of the extensive amount of

evidence presented to them over the course of ayear, and thereby persuaded them to vote an

indictment based on his own opinions and perspectives on the evidence. As a result the

indictment should be dismissed.
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Dismissal Because Grand Jury Term was Improperly Extended

22. Upon information and belief the grand jury proceedings failed to conform to the

requirements of CPL 190 to such a degree that the integrity of the proceedings was impaired and

prejudice to Defendant may result. Therefore the indictment should be dismissed.

23 . In particular, upon information and belief the grand jury term in this case was

improperly extended, pursuant to CPL 190.15, and as a result the indictment should be

dismissed.

24. When the term of a grand jury is extended in violation of CPL 190.15, the

resultant grand jury is illegally constituted, requiring dismissal of said indictment . People v.

Williams, T3 NY2d 8a (1989), Matter of McClure v. County Court,4I ADZd, 148 (2"d Dep't

1e73).

25. In McClure, supra, the indictment was dismissed where the request to extend the

grand jury was made solely by the district attorney, rather than by the grand jury itself. The

McClure court stated:

"...1S]ection 190.15 of the CPL reads: '...lTJhe court may, upon declaration of
both the grand jury and the district attorney that such grand jury has not yet completed or

will be unable to complete certain business before it, extend tlte term of court and the

existence of such grand jury to a specffiedfuture date...' ...

...[V/]e are of the opinion that the fextension] order was void because it was not

made 'upon declaration of both the grand jury and the district attorney...Nowhere, either

in the petition of the District Attorney or in the order of the court, is there any declaration

by the grand ju.y... In the absence of such a declaration by the Grand Jury the County

Judge was without power to extend its life. ..." McClure, supra, at i 50-151, emphasis in

original.

26. Upon information and belief the grand jury herein, the October,2004 Term, was

extended in January, 2005, and, upon information and belief, was extended on other occasions as
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well.

27. As the defense has not yet seen any such applications or orders it is not possible

to state with particularity the deficiencies therein, however, upon information and belief, as in

McClure, supra, neither the applications nor the court orders extending said terms included

declarations from the grand jury itself requesting such extensions. As a result the indictment

should be dismissed.

28. Mr. Porco requests that he be perrnitted to renew this motion upon receipt of said

applications and order, should that be necessary.

Other Grand Jury Matters

29. Upon information and belief the instructions given to the grand jury by the district

attorney were insufficient, and therefore the indictment should be dismissed.

30. Upon information and belief the grand jury was illegally constituted, in that it was

not a representative group of the community, and therefore the indictment should be dismissed

or, in the alternative, the defense should be provided with a list of the names, races and genders

of the members of the grand jury who were present for the vote as to the indictment.

3 1 . Whether there were 16 grand jurors present or whether fewer than 12 who heard

all of the information concurred in the finding in the indictment is for this court to determine

after areview of the grand jury minutes. If there were fewer than 16 grand jurors present, or if

fewer than 12 who heard all the information concurred in the finding in the indictment, the

indictment should be dismissed.

32. Around the tirne of Christopher Porco's arrest, sensationalized news coverage

saturated Albany County and the pool from which the grand jury was selected. For many days,
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news accounts running in the local newspapers and broadcast on the electronic news media

chronicled the events sunounding the case. As a result the Court should dismiss the indictment

because the grand jury was inundated with prejudicial pre-trial publicity.

33. In the event the Court does not dismiss the indictment, Defendant requests an

Order, providing that the Court examine the stenographic minutes of the grand jury proceeding,

reducing each count to a lesser included offense on the grounds that the evidence was not legally

sufficient to establish the elements of the count.

BRADY MATERIAL

34. Upon information and belief the prosecution has possession of or access to

irnportant evidence or information which might be favorable to Defendant. Under Brady he has

a right to all evidence within the possession or knowledge of the prosecution which might be

favorable to him. Upon information and belief there is an extensive amount of material in this

case which falls under the rubric of Brady material.

3 5. As just one example of Brady material, Christopher Porco requests any and all

evidence that Thruway toll attendantsfailed to identifu him. See People v. Torres,289 ADzd 991

(4'h Dep't 1991); People v. Brown,167 ADzd 847 (4'h Dep't 1990).

36. In addition, Christopher Porco requests any and all evidence in the possession of

the prosecution or law enforcement which indicates that there were other individuals who had

motives to harm Peter Porco.

ROSARIO MATERIAL

37. Upon information and belief the prosecution has possession of numerous

statements of witnesses regarding this case, many of which have not yet been provided to the
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defense. Under Rosario Defendant is entitled to statements and reports of witnesses created by

law enforcement officers or prosecutors. In the interest ofjudicial economy and in order to

effectively prepare a defense, especially given the extent of the investigation in this case, pre-trial

disclosure of Rosario material is justified.

DISCOVERY/ BILL OF PARTICULARS

38. Christopher Porco has duly filed an extensive Demand for Discovery and Request

for a Bill of Particulars. While a great deal of material has been provided, upon information and

belief, there is also a great deal of material which has not been provided.

39. For example, Mr. Porco hereby requests: any and all reports by the FBI, the

Rochester Police and security personnel from the University of Rochester; any and all

applications and orders extending the term of the grand jury in this case; Pages I ,2, 3, and 6

from the Property Log - Scene dated \2l8l04 (which were missing from the copy of said Reporl

provided to the defense); any and all of the underlying scientific documents upon which any

reports were based; a copy of the Power Point presentation made to the grand jury (which

qualifies as an electronic recording under CPL 240.20); and any other evidence required to be

disclosed under CPL240.20 or as Brady material. Upon information and belief there is an

extensive amount of material other than that listed above which is required to be disclosed. Ml.

Porco respectfully requests that the Court order the prosecution to comply fully with the Demand

and Request.

SANDOVALNVIOLINEUX/VENTIMIGLIA I CPL 240.43 MOTION

40. Christopher Porco requests an Order prohibiting the prosecution from presenting

attlal any evidence that he committed any other crime or engaged in any other vicious, immoral
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or otherwise unscrupulous conduct, or directing a hearing on the issue.

4I. Christopher Porco requests an Order prohibiting the prosecution from questioning

hirn should he choose to testifu attrial,regarding any alleged prior bad acts, arrests or

convictions with which he may have been involved, solely for the purpose of impeaching his

credibility; or that the Court direct a hearing upon the issue.

42. Christopher Porco requests that the court order the prosecutor to provide him

with notifications regarding all specific instances of his uncharged criminal, vicious or immoral

conduct which the prosecutor will seek to offer against him at trial upon its direct case.

He also requests notification as to what specific relevant purpose(s) such evidence will be

offered.

43. Christopher Porco requests the prosecutor to notifr him of all specific instances

of his uncharged criminal, vicious or immoral conduct, which the prosecutor intends to use at

trial for purposes of impeaching his credibility.

44. Because, upon information and belief, the prosecution intends to introduce an

extensive amount of Sandoval/Molineux material in this case, Christopher Porco respectfully

requests the Court require the prosecution to make its proffer soon, and hold a hearing on those

issues well in advance of trial, in contrast to the usual procedure of holding said hearing

immediately before trial.

STATEMENTS

45. The prosecution has notified Defendant that it intends to introduce oral and/or

written statements allegedly made by him to a public servant;

46. Upon information and belief the aforesaid statements were involuntarily made and
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were secured in violation of Christopher Porco's rights under the constitutions and laws of this

state and the United States. Specifically, the people failed to advise him of his right to counsel,

interrogated him without an effective waiver of his right to counsel when he was in custody, and

coerced admissions from him. Therefore said statements should be suppressed pursuant to CPL

710.20 (3) and 710.70(1).

IDENTIFICATION

47. The prosecution has not provided notice of any identification procedures pursuant

to CPL 710.30. Therefore, Mr. Porco requests an Order, pursuant to CPL 710.30(3) and People v.

Lopez,84 NY2d 425 (1994) precluding any potential testimony concerning an identification of

Defendant as the person who allegedly committed the offenses herein on the ground that no

notice was given of any such identification.

TANGIBLE EVIDENCE

48. Christopher Porco has reason to believe that the prosecution intends to introduce

certain real evidence seized by police.

49. Certain items of clothing were seized from Christopher Porco when he was

detained and extensively interrogated on or about November 15,2004. Upon information and

belief said seizure occurred without consent or justification, in the absence of a warrant, in

violation of Defendant's constitutional rights. Therefore Christopher Porco requests an Order

suppressing the physical evidence pursuant to CPL 710.20,or, in the alternative, an Order

providing for aMapp hearing

50. In addition, there were at least twelve different search warrants in this case,

including two warrants for searches of 36 Brockley Drive; one for a search of Christopher
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Porco's dorm room at the University of Rochester; one for a search of the Jeep Wrangler used by

Christopher; at least three (at least two were extensions) for placing a GPS device on the 1998

Nissan Sentra used by Christopher; one for placing a GPS device on the Jeep Wrangler used by

Christopher; two for searches of Abba House at 647 Western Avenue; and two for searches of

Peter Porco's office.

51. Upon information and belief the above search warrants were improperly obtained

and executed in violation of CPL Article 690, and all evidence seized pursuant thereto should be

suppressed. In the altemative the Court should hold a Mapp hearing to examine the issue.

Standing

52. First, it is clear that Christopher Porco has standing to challenge the searches of

his residence at36 Brockley Drive, the search of his dorm room, the search of the Jeep, and the

placing of the GPS devices on the two vehicles used by him.

53. Because Christopher had a bedroom at 36 Brockley Drive, and sometimes stayed

there, he had a reasonable expectation of privacy in the premises, and therefore has standing to

contest a search of said premises. Peopleu. Adams,244 ADZd897 (4th Dep't 1997); People v.

Ramirez-Portoreal,88 NY2d 99, 109 (1996).

54. Similarly, as a resident in a dormitory room, Christopher has standing to

challenge a search of said room, just like any resident of a apartment, rooming house or hotel.

People v. Ramirez-Portoreal, 88 NY2d gg,10g (1996); People v. Robinson, 68 NY2d 541

(1936); People v. Ponto,103 AD2d 573 (2 d Dep't 1984); People v. Garriga,189 AD2d 236 (1"

Dep't 1993).

55. As someone who generally drove the Jeep, Christopher also had standing to
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challenge a search of said vehicle. People v. Gonzalez, 68 NY2d 950 (1986); People v. Wright,

140 AD2d 656 (2'd Dep't 1988). He also had standing to challenge the placing of GPS devices on

the two vehicles driven by him. Pe oplg v. Lacey,3 Misc. 3d 1103A; People v. Gonzalez,68

NY2d 950 (1986); People v. Wright, 140 AD2d 656 (2"d Dep't 1983).

Lack of Probable Cause

56. All of the applications for search warrants in this case contain a supporting

deposition by Bethlehem Police Detective Christopher Bowdish who states that while at 36

Brockley Drive on November 15, 2004, he asked Joan Porco a question - Det. Bowdish stated:

"...While Joan Porco was unable to speak,I was able to communicate with her. I
asked her if her son Christopher had done this to her, and she indicated to me by shaking

her head in the affirmative. ..."

57. In addition, all the search warrant applications contain a supporting deposition by

Bethlehem Police Detective Charles Rudolph, who states that Judge Joseph Cannizaro told him

on November 15, 2004 thatPeter Porco had told him that his son Christopher had tried to take

out a loan in his name without his permission.

58. First, as to the alleged statement from Judge Carrizaro,it is submitted that even

iftrue, that information regarding a loan is too remote and speculative to supply any probable

cause for a search warrant. People v. Edwards, 69 NY2d S14 (1 987); People v. Brown, 40 NY2d

183 (1976); People v. Elwell,sO NY2d 231; Peopel v. LaDuke,206 AD2d859 (4'h Dep't 1f9\;

People v. Morusty,lg5 AD2d733 (3'd Dep't lg93).

59. In addition, it is submitted that the allegation that Joan Porco, who could not

speak at the time and who has absolutely no recollection of the events of Novemb er 14,2004,

indicated by "shaking her head in the affirmative" when Det. Bowdish asked her if Christopher
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had "done this to her" is inherently too unreliable to constitute probable cause for any search

warrants of vehicles used by Christopher Porco, or for any search warrants for the University of

Rochester. See People v. Rivera,283 AD2d,202 (t't Dep't 2001); people v. Edwards, supra.

60' Therefore, it is submitted that the instant search warrant applications were not

based on probable cause, and the evidence should be suppressed as a result, or a Mapphearing

should be held.

61- In addition, it is submitted that material statements of Det. Bowdish in his

supporting deposition were either false, or were made in reckless disregard for the truth - as a

result the Court should suppress the evidence seized or hold a Franlcs hearing to examine the

issue' In particular' upon information and belief Det. Bowdish severely mischaracterized Joan

Porco's alleged reaction when he asked her if Christopher had "done this to her.,,

Lack of Nexus Between Alleged Probable Cause and Room 222 atMunroe House

62' The November 15, 2004 search warrant authorizing a search of Room 222 at

Munroe House fails to state any nex?)s between said location and the alleged probable cause. In

other words, the warrant fails to state any connection between said location and Christopher

Porco.

63 ' In addition, the application for the above warrant also fails to state any connection

beiween Room 222 atMunroe House and christopher porco

64' Further, none of the supporting depositions submitted with regard to the above

search warrant contain any allegations of any connection or nexus between Christopher porco

and the location to be searched.

65' CPL 690.35(3) provides that a search wanant application must contain
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allegations of fact supporting a statement that there is reasonable cause to believe that the

property sought may be found in a particular location.

. 66. Search warrants which do not contain an adequate nexus between the reasonable

cause alleged and the location to be search are invalid, and suppression will result. People v.

Roberts, 1g5 AD2d1018 (4th Dep't 1993); People v. Luis,I45 ADzd960; Peopte v. Nibur,773

AD2d957 (2"d Dep't 1985); People v. Thomas,78 ADzd940.

67. Therefore, the Court should suppress all evidence seized as a result of the search

of Room 222 of Munroe House (and all evidence derived therefrom as the poisonous fruit of said

improper seizure - see Wong Sun v. United States,37l US 47i [1963]) or, in the alternative,

hold a Mapp hearing to examine the issue.

Appearance of Impropriety with Respect to Judge Teresi's Signing of Warrants

68. Supreme Court Justice Joseph C. Teresi signed at least eight search warrants in this

case, including three on November 15, 2004 (for a search of 36 Brockley Drive, a search of

Room 222 at Munroe House, and a search of 2 vehicles); four authorizing the placement of GPS

devices on vehicles used by Christopher Porco (on December 8, 2004,January 5,2005,January

12,2005 and February 1, 2005) and one on January 25,2005 authorizing a search ofPeter

Porco's office.

69. With respect to all but one of the above search warrants Judge Teresi was acting

as a Bethlehem Town Court Justice pursuant to CPL 10.I 0. While that may generally be proper,

it is submitted that it is not proper when the judge in question has a bias or interest in the case.

See,Le.Judiciary Law 14; Matter of Harkness Apartntent Owners Copr. v. Abdus-Salaam,232

AD2d 309 (1" Dep't 1996).
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70. Upon information and belief Judge Teresi was friends with the victim in this

case, Peter Porco, and, as such, there is an appearance of impropriety in his having signed most

of the search warrants in this case, especially given that he did so instead of the regular

Bethlehem Town Court Justice, who only signed a couple of the warrants herein.

71. Because Peter Porco worked at the Albany County Courthouse, and was friends

with many judges and court personnel, all the judges in Albany County were effectively recused

from this case when it was assigned to your Honor. Therefore, Judge Teresi, one of said judges,

should also have recused himself and not signed said search warrants.

72. There is an even greater appea.rance of impropriety with respect to the search

warrants signed in Decemb er, 2004 and January and February , 2005 , as those warrants were

signed after the actual Bethlehem Town Court Justice had signed certain other warrants, and in

some cases were signed after your Honor had been assigned the case.

73. Therefore, because of the appearance of impropriety in Judge Teresi's having

signed most of the search warrants in this case, the Court should suppress the evidence seized

pursuant thereto or, in the altemative, hold a hearing to examine the issue of why the warrants

were taken to Judge Teresi, rather than the actual sitting Bethlehem Town Court Justice.

Some Evidence Seized on 11126104 Went Beyond Scope of Warrant

74. The search warrant granted on November 26,2004by Bethlehem Town Court

Justice Frank P. Milano stated that it authorized the seizure of security systems and computer

equipment related thereto.

7 5. However, the Return filed with respect to said warrant indicates that a great many

items were seized which went beyond the scope of said waffant, such as: mail, Peter Porco's
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wallet, and a PDA from Christopher Porco's bedroom

76. Seized evidence which goes beyond the scope of a search warrant must be

suppressed. People v. LaDuke, 206 AD2d859 (4th Dep't 1994); Horton v. Califurnia,496IJS

128 (1990); People v. Ventura,3 Misc. 3d 1107A (2004).

77. Therefore, the Court must suppress any and all items seized pursuant to said

wanant which went beyond its scope.

Conclusion

78. Upon information and belief the searches were conducted without consent or

other justification, in the absence of valid warrants, in violation of Defendant's constitutional

rights. Therefore Christopher Porco requests an Order suppressing the physical evidence pwsuant

to CPL 710.20, or, in the altemative, an Order providing for a Mapp hearing.

AUDIBILITY HEARING

79. Christopher Porco has reason to believe that the prosecution may intend to

introduce certain recorded conversations. Upon information and belief such recordings are

inaudible, or only partially audible. Therefore he requests ah Order providing for a hearing to

determine the audibility of any recorded conversations which the prosecutor may attempt to

admit as evidence against him.

RENEWAL OF MOTIONS AND HEARINGS 20 DAYS BEFORE TRIAL

80. Christopher Porco requests an Order providing that requested hearings be held at

least 20 days prior to trial so as to provide for effective representation

81. Christopher Porco requests an Order that these motions be renewable if portions

of them produce, or the district attorney on his/her own divulges, information not previously
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known to the defense which necessitates further hearings or requests.

AFFIRMED: February 21, 2006.

KINDLON and SHANKS, P.C

BY
Terence L. Kindlon
Attorney for Christopher Porco
74 Chapel Street

Albany, N.Y. 12207

(sr8) 434-1493

t< x< * *'l< * * *'l< d< * * * * t< * + * *'l * * * * * * * *,r + * * * + *'f t< r< +

CERTIFICATE OF SERVICE

Amy Hiller hereby certifies that on February 27,2006 she personally

served the above Notice of Motion, and Affirmation/Memorandum of Law to the

Albany County Court Clerk, and to each of the other individuals named in the

Notice of Motion via the United States P Office, first class mail

I1

Amy Hill

303



Major'Crime Lead Sheet

Lead Number

Porco Homicide
39

Date Logged

@
Officer 2

Source
Bethlehem PD lnvestigation

Ofticer I
l-ffiiFFi--

Target

Lead Instruction
DOWNLOAD TIME WARNER ALARM AT 36 BROCKLEY DRIVE

Lkt Anached.

'r.;:#ttq:;'
an ftem or Evidencc

Reviewed By:

wt:t

Reviewed Date: Ongoing Lead:

;'I!

Ij

I
I

J

304



Event Eufer PORC O, PC50 1 OAlersion 2. 0, C :\DLSFotders\OTHER\pORC 
O.

Events
Dsc

Partitions Timcs

System
System
System
System
SystetTl
System
System
System
System
System
System
System
Systcrn
SyEtem
System
System
System
System
System
System
System
System
Systenr
System
System
System
Systcm
System
System
System
System
System
System
System
System
System
Systenr
System
System
System
System
System
System
System
System
System
Systnrl
Systonr
system
Systant
Systen
System
System
System
System
System
System
System

11n7nOU 4:15;00 Al tnstailer Lead Otrt11t1Tt2004 4:14:00 At lnstailer feal fn
11t17/2004 3:58:00 At flt6l eV Syrt", Master -11t17nou 3:50:00 A, f,iisi Bi ii;il Master-11nznou 3:48:00 Ar i.ii6i Bi ai;iil Masrer -11t17t2004 3;46:00 Ar i.iisi Bi aiil; Master -11t1tn0a4 3:46:00 nr initirGi a;ili;;1'lt't7n0013:46:00 Al tnstailei Lil ;11nSn0O4 4:59:00 pl TLM frot Ole 

,"

ii,1'Jffin3;;i; 33 li sffi :i%?#'jtem 
Master -

llnSnOU 9:54:00 Al Armed in Stavirfode

ii ;y;ffi 3:;i:ffifi sffi li',*.#iem,,rastcr 
.

1 1 n SAOU S:21 :OOru nineO ln Sr.v'UoO"

iy,li ilAl ;; 3i; BB f Sml{t#"*r"'-u".t* -

1 1 t1 4fzoo4 1 0:37:00 F dmed dSGv i,rooe

ii,1|Effig;fi BB ll ffi :l'",i#,,y; Master -

11t14t2004 9:48:00At Armed in SGvi,roce

ii,li;ffi3;ff BB ff Sgi,,:,#iri-uaster .
1 1 t1 4|ZOU 6:06:00 Al Amed in Stav'l,foOe

ii|iii3tr3;Bi;83 ii lff tt',?*1iii uas,er -

1 1 t1 4t2oo4 6:04:00 At Spcq.J C6;i;"
11l14nOU 6:O4:00 Al Arrned in Sf.v'ffoCe

ii,118ffi3;?9;ffi fi Sffitr"?##; Mag,er -

11t19t2004 9:17:00 pi Armed ;5t"rilod"
ii,ll,offi3;I 3;tr il S#f"',li#*' i,'aster'
1 1 n gnoAl 9:iS:00 pi Armcd irrstav'UoOc

i1';sfrml,T;:3fl sffi'ji?rn'";; Masrer -

1 1 l13nOO4 1 1 :35:00 f nirneO'in SW "l,foOe

ii11ifrffi3;i?;33 ii 3m:r",*fl*iiii naster -
11n2n004 8:11:00 pl Armed in Stav"UoC"
1 1 tlz2oot t:25:0e pt opcning aiSvJliim""t- -
1 1 l12t2OO1 1 1 :00:00 r Sie<iar-Crds#""
l1 n2nW4 1 1 :00:00 I nimeO irr staviUoe.
11n1n00r 8:49:00 pi Opening e-tgvJil Masrer_
1 1 11 1 t2004 1 1 :55;00, Sieciat-CtJs#""'
11n1nOA1 1 t :55:0O, Anr,€d in Stav lnOe

il"l!;ffi Lti:n li ffi tr ?J,'#; Mader -

l1n0n@4 E:27:00 pr Ahed instavirooclln0nool 5:45:00 pi openins e-idv;i;uastar-
I 1 n OnOOt 1 1 : 1 0:00 f Soe*l-CiJri-..-'-"'
1.1.n9n00411:10:00 / Anned in S1av"UoC.
1 il yn0or 4:41 :00 At openin! a-y3ysiifr uastcr .
1 1 EnO04 7:46:00 pU Speciatt-rJ.i^?'-"'
1 1 tPt2W1 t :16:00 pM A;mcd insraiilooc
1 1 EI2OO4 B:22:0A pM Opening AGd;-M..n* .
11l9n004 10:38:0O nl SpeOaftrini-,r" -"' '

1 U92OU 1 0:3E:0O Al nrmeC in StaV'UoOc

11119n0O4 6:57:53 AM
1t3

305



E,rent Buffer poRc o. pc 50 1 0A/ersion 2. 0, c :\DLS\Forders\orH ER\poRC O. Dsc

EventsAll Partitions Times

System
Systern
System
System
System
System
System
System
System
System
System
System
System
System
System
System
System
System
System
System
System
System
System
System
System
System
Syslcm
Systeilt
Syct€m
System
System
Syrtem
System
System
System
Systam
SFtem
System
System
System
Sylrtdn
Sydem
SyCem
System
System
Sydcflr
Sydrflr
Sy$ot
Sydcnr
q/i.ttt
SyEbtn
Sydrfli
Systcm
System
sltdtrn
Sydem
Sydenr
Sptem

1111720A4 4:15:00 At tnstailer Lead Out
11117t2004 4:14:00 Al lnstralter Lead ln
11117t2004 3:58:00 At t'lt6l By System Master -
11t1tn0a 3:50:00 Ar fii6i Bi siste, iiasrer-
11t17n0o13:48:00 ru nioj ei Sistem Masrer -
11t17/20cN 3:46:00 nl liioi ei system Master-
11t17t2004 3:46:00 ru initiller l6aO Out
11l17n$Cp 3:46:00 Al tnstailer Lead tn
11115120O14:S9:OO pt TLM Tror.rbte - Pt+otog
11115120012:14:00 pi Opening By System Master -
1 1 n 5n0U g:S4:00 ru Sie<*rt-Ct6sini
11nSn0M 9:$4:00 Ai Armed in Stay-Mode
1111512Co10:11:@ At Opcnirg gy System irastcr -fi nsrz00/- 5:21 :00 Ar $eddb6ino
1 1 nin004 S:21 :OOA! dmed in Stavi,tode
11n5n00412:17:00 I Opening ay System iilaster -
1 1 t11t20$ 10:37:00 f Speciatbfisino
11111n0o1fi:37:@ F Armed in StryirloOe
11t1$2617:56:00 pr Opening By dystem Masr€r-
1 1 11 4li2001 9:40:00 ru Spdat-C6sino
11114n0019:4E:00 ru ermeO in Stay'Mode.' 11n1n0$ 9:(X:00 At Opening ey Sprem ldester -
1 1tyn$a 6:06:00 At spedat-C6ins
11111f2@16:06:00 At Arm€d in Stray-llodg
11n1nOA 8:(X:00 At Operling BV 6rctcm iiastcr-
11n1n00t 6:Ort:00 Al nr.rOibte-E*it Fiutt
11ll1f2@10:O't:00 A, Spcdat Ctosino 

-

1 1 n $2W 6:O4:00 Al dmod h StaV 
-Modc

11l1U2W g:20:@ pl Openaq By Slrdsn M.d.r-
1111320A4 9:17:0O pt SpeOa Ckiring
11ngn004 g:17:0O pi Arm€d in Strv-iio<tc
fin3n0[/-g:17:00 pt Opsrirg By l$ydan MaSr-
11 t13t20fJ1 9:15:fi1 pt SpGdd C6Jno
11n3n0fJ19:15:fit m An,ncd in Stny-lfodc
1111Ui20017:0€:00 pi Opening ey Syston Madcr,
11l13f20fl{ 1t:35:00, SD€dC Cdrim
1 1 11 3120011 1 :35:fi), Anncd h Sb -lrod€

1111t200l 5:40:00 At Opetilru Av SvCom )tgdrx -
1 1 l1?nW1 8:1 t;00 pl Spe<iatt6r*no
11n2n004 E:11:00 pi A;ned in Stav[toCc
11n2nW17:28:00 pt Opcr*ng By Sl4lbn MaSr-fin2nW 1 1:0O00, So€dat-Cldai,ro
11112t'2W 1 1:00:fi1, Ann d h S[sv-Mod.
1il11n004 8:49:00 pi Opening eV 6vdff ire$r_
1 U11 n0o!- I I :55:00, SD€dat-Cdrim
11117f2W i1:55:0O, Arm.d h $ryitodc
fin1n0/l,15:20:00 At Opa*rg ey Sptln- Matrr -
1 1 11 0t2fr1 6:27 :00 pt Spcdd-O&ing
yl.1:Q[/- E:27:00 pf Arncd in Stay-irtodc
1il10n0o4 3:45:00 pt Opcring SySydarn M.d.r-
1,f,40r20lll- 1i:10:00 r sp.dd-dCng
I1l10t10{ll 1 1:10:fit, Arm€d h $ey-Mod.
1il10n0&t t:1t:00Af Opcning Av Std;-M8c"r-t1EnO0. 7:48:00 pM Spcdd CkLift
1 lEn0/J/- 7:$:00 plt Armcd h Silryitode
1119f2dJ1 E:2:00 mf Opcr*rg ey Svltorn-Her -
1 1 EE/fJlJ. 10:3E:00 At Spcdd-C6.imf Pn004- 10:3E:00 Al Armcd in Stayi,toOc

UPe 17avtsUo,

- 
brsAf,avl€o By CpW

l^elry

f lftn004 S:52:tO pM
1R
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Event Buffer

,Ail Partitioos Times

PORCO, pCSO1 OAlersion 2.0, C:\DLS\Folders \OTH ER\p O R C O. Osc
Events

t
ro

ftaE tL r+rL3

System
System:
system
System
Systern
System
System
Systern
System
System
System
System
Systein
Systefii
System
System
System
system
System
System
System
System
System
System
System
System
Sysbm
qfilent
Systern
System
System
System
Sydem
Systcm
System
System
S)4st€fli
System
System
System
SFtafli
sY/sern
System
System
System
Sylt€rn
Sy$!m
qfctlrfi
Syst$r
slfld.rr
Sy&D
Syd€fli
System
System
s)'!oarn
q/dent
s!,ttctn
System

+

11116n094 5:52:48 pilt

2t3
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E,Vent uuner

NI Partitions fimes

System
System
System
System
System
System
System
System
Systenr
System
System
System

PORC O, pC S0 1 oA/ersion 2. 0, C :\DLS\Fotders\OTHER\pORC 
O. Dsc

Events

111112004 11:10:00 At System Test
11nn0A411:09:00 At System Test
1111t2004 11:09:00 Ai System Test
11nn0V 12:07:0Q Al tlt6l gy System Master-
11nnO€a 12:06:00n1 nieiey Sfrrter,, Ui"t"r-
1O131f2O04 1:0900 pt Op;in'g eiy Svstem fUaster -
IOt31 t2OM't 0:1 0:00 / Special-Cfdiin'o
1Ot31 IZOO4 1 0: I 0:00 I nrmea in 5t"" i,f.a"
1O_l?1nW 7:39:00 At Opening eV dy"t*r, Uaster -
1Ol31l2OU 12:09:00 t Spectat'-Cdsino 

-- - "
't 0t31 t20U 1 2:09:00, dmed in SGy'MoOe
10t30n}04 7:55:00 pt Opening eV Syste;Uaster -

fin6,n0o|. S:S2:48 pil
3t3
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TO\\ \ OF BETHLEHE}I POLICE DEP.\RT}IENT

RECEIPT FOR PROPERT\ T.{KE),{ PL'RSU.{.\T TO.{ SE.{RCH W.\RR{NT

Beth

tiorn
pursurnt to a Se:rlch
Justice ot'rhe

lice cpa ent. Ir cerrrty that I

. a Police Ottlcer rvith rhe Torvn e1

have taken the tbllorving propertyern

rss 0n

ol
I /{t

DATE

SIGNED

THIS IS TO VERIFY THAT THE ABOVE iS AN ACCURATE AND COMPLETE
LIST OF ANY AND ALL PROPERTY TAKEN FROM ME BY THE ABOVE
NAMED OFFICER.

NAME

ADDRERSS
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lor lt
c ,AS€ d v:HAnAC rER

OF CASE
OF

L€ AO
SH€EI ILEAD

RECEIVEO 8Y
oAr€ SOURCE

L€AO
ASSIGilEO IO

OAIE TEAO
ASSIGNED AY

L EAo
INSTRUCT I ONS

( €a0c-
LEAO B€SULTS.

t/

srcHArune or
ASSIGNEO MEMBER

E
N
c

FURTH€R ACTION REOUES'EOyEso Noo IF -YES'€XPLAIiI

X.REF
WITH

LEAO
SHEEI 

'
TITLE tEAD

SH€EI 
'

TIITE

REVIEWEO 8V

'Ll3l rl
(l!t It

I partonr lntrryl.w.d lnclud.
I plrc.r ch.cted, lt.g. levernr.

la. ooo. att. amploymanl. I
rat..lc.l,

aat.xttr

9at tlrllonr. burlnat
,lhoma

310



sti \ttc'H \\ At{t{.\\T

\'1"\ 1't. o t- \ t.: \\ \ o t{ h
(oL\T\ OF {Lll\\\
,J151'lCI C'OL RT TO\\ \ OF ttEt'l-tLtit-t[]t

Itt tltc \itrttc trl'tltc l)roplc t'l'lltc Stittc rrl'\c\\ \'r"r'k. urtrl lrulsuapt rcr t|e autIorirr of Article 6g0 olrlte
t-rirttirtll l)rrrecrlrrlc l.:rr,, ul il,rlrl Slurc:

'fu: Attr stttr|tt (Jlflccl'rrl tlti. Dir i:itlrr rrt'stilte l)tllice ulrhe Strte ol'Nerr Yr_rr.k. tlre Slrerifll
[.rttlelslrelil'1. trrtrrr.r [)cPrrr., Slrcrilf trl'tlrc;\ll.xrrrr.Courrn. Arn 5r1 11111 Ot'tlccr.clt'rhc Ttrrrn olBethlehenr
l)t'l ie., l),spirItrrtclt L

A\ .{I'I'LIC.-\-TI0\ I\ \\ ITI'rI\(; I.IA\'I\G I}E[\ }IADE I}EFORE I{E THIS DA}' BY

[)ct. ('hrislt)llher'ljtrrr.li'!t,tl ill\j l'\]\\rt rrl'[Jeth['ltertr Police Departrucnt ipdicatins that there is reasorrable
cilrr5c t(r lrclicre llurr 1rr'rrirgs'ir ,'l'u l.irrrl \rt.cl]ilntclcr r.rlcrr.er,l tir in sccfion 6g0. l0 olthe Cr.irrrinal procerlure
l-itrr. ltrtd nl(rrc l")itrticultrrir .i.:.ir'itrutl ilr .air,l ulllliq;11i.111. nra-r be tbtrnd in or upLln the place. ptenlises.
rr'lticIe. l)crsL)t't (rt' i)ct':rrnr .ie..t i[rr,cl titut'cirt.

.\'ou ure hercbr iltrtlt(,rizcd. bL't\\L'crr the lrouls ul'6:00arn lnd 9:00 pnr. and ahergilinu notice of \ogr
iluth()l'it) Ltttr'l ptrr;,rorc. ttr 'elttcll Iltc ti'lkrrr irtrl ,.|r.'scritrcd prcntiscs (as uell as iln,\ pcrso-tr or!ersorrs fbrin,cl
tltcreirt drrrirts tllc ercelrtitrrr rrl'tltis rriu.t.;'rnt: 

-

.1(' [Jloe lilc.r [)r'ir r. [)e lrri.rr. \t'\\ \'trrli. sirrgle tirnril-r'. t\\o-storv ccrloriill
irte ltrclirts i.ut i-tttlcllc(l l-eur'{urrrgc ilnd i.u'lv i.lttacltcd structurcs ol'utilit},pelcs
Itrcittct! trrt silirl Pr()Fcl't\. .\lsrr iriclu.ling u finre \\janrcr securitv s)stcr1'l ancl cl:l\
tlet iccs itssuciuteil \\ith tltr i\stcln rrlrich n'lil) bc tbund ol'l si-lid proper-ty.

For tlrc litllouirrg l)rol)srt\: : ..\n\.sccLri tv s\stelt't clevices inclrrding alt\ colltputcr
r-lltr-t itnd colnpLrte I clittir storirqe clcr ices.

.\tltl I tttt :lt'c llur'('l)\ rltt'ce tr:rl to lrr'irt!l ,ln.\ )ue lr pr'(rl)crt\ >cizcrl pirrstrani Io this \vurrant befble rrtc at
il).\ (rl'lluu ill tlt' .1 tt'i ,;. i-.,1:t'! r'l ti)c ltrrlr trl lJetlrlchent: Al{rnnr Corrntt.. Nerv York. r,r'ithour utlnccessat\
.1.'iltr .

lssu,:d al Irrrar. Nerr Y
I'lr i Dar r-it

100 at ant

'l'orrn .lustice ol'tlrc Ttl*n ol' Bcthlelrerrr
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ST.{TE 0F \E\\'\'0ITK
,c'ot'\T\'()F ALU.{\\
.JT.STIC'E C.OI. ItT T()\\ \ OF I]ETHLIHE)I

IN l-FtE \t,\t'-t"H{ ( )t

l-HE .\PPLtC.{-ilo\ t.rF Dli l'. ('tltUs t'()t,l.tER BO\\.DtSH
I:()R .\ \\ ARI{.\\'t' .\t l't t( )t{tZlNG ..\ SF:.{RC.H OF OF i6 )

BROC'KL[\'DIiIVI:. DtiL\t.\t{. \[$ \'ORK tNC.LLiDING )

DEVI('ES ASS()('I..\ I I..I) \\ I1 I.I A I-IO\IE-SEC'L;RITY )

)

I

)

.{PPLlC.{TlOi\ FUR
SEARCH \T"{RR.{\.f

(cPL 690..+5 )

c'.\ \\' Itl Ro YDR V

l' Christolllter lltrri,.lislt. I police olliccl r.ritlr the Bethlehem potice Departnrent.
do lrereh-r statc tltnt tlterc is t'eusr-rnalrle cilLrsc to Lrelieve that properrl,of'a kind or
chrracrer descrilrecl in rccl.iorr 690.10 or'rlrc Crinrirral procedirre-Laiv may..be tbund in or
up()l'l i.l .lesiulr;.rtr'cl r)r Llclcl'ihcd grlncc. r.chicle oi pcrsou.

lFlE F,-\L"l's st l)t)oR-r l)',ic \.lY srATE\,lENT ABovE ancl rhe request tbr
special lrtttlt0ritr' :ct rrLlt lrelott (,r'] nl\ l)dlstulrl kntiuleclge and op intbrpratio. or belief
a rc:

. .{. c'H.\R.'\c'TllR oF pRopERT\': .\s criclerrce tencling ro prove rhe
ct'r.r*issi.r \)l'i.r r i.llrti.u trl'l)en.l Lirrr article ll_i.

t]' l'l-lE l')lt()lrEli I'\': .\ttr secut'it) s) srenr clevices including an\.cor.npLrter clata
Lrncl c()l'llllute r tllrtlr strrtl.rge der.icc.

c'. DEsl(;\.\ f lo\ oR DESCRIpIoN: 16 Brocklel.. Dri,u.e. Delmar. Nep.
York- -singlc' lirnrill. t\\t)-Stt)r) coionial includinq an attached 2-car.garage arrtl
ttt-r lttrcltcd structurcs or utilitv poles located on said property. AIio
includirrg u'[irrre W'arner securitr s\.srenr and anv devices'asslciated w.itli the
s)steltl utich rrrar be fbunci on slri.ipropert!.

D. SOLIRCE OF INFORIVI.\TION -\\D OROLINDS FOR BELIEF: SEC
attached depos i ti orr rr t' De t. ('hri sttl pher. Bo rr cl ish.

I 'iI-IEREFORE 
RE(]I'EST I-I-I..\'I-fI{E C'()I'RT ISSL'E A SEARCH WARRANT OF]6 BROC.KLE\' DitIVF. t)L.L\1\R. \E\\ \'ORK. INC'LL;DING A TIIVlE WARNER

sl-t L Iil IY SYs l-tr\l .\\l) \\\ l)t:\ t('tis -\ssoct.\TED wtrH THAT sysrEl\,1.\\D tilt<l:.("l'l\(i .\ Sl.. \i{t i l. lr( rl{-l:.\jlDENC.E TENDTNG TO pROVi iHE , - ,'
ro\l\ilsst()\ oF \
SEIZI. I{E I-HEiIF.()I:

E\I

\l)[)Llt'.-\\ l'

Vl()t..\ l to\ o \L L.{\\' ARTICLE I]5. AND THE
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St'BSC'RI13ED ,\\D S\\ ()R\ I'() BEF0RE \,IE THIS

/ ,,71o.\\' oF 
'l'u 

g .. /

.l'o\\ \j .rt's'ilc'E otj'l'H[ .t"o\\'\ ()F I]ETHLEHEN.t
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D E POS I T I O T O F'' 7r,\.8.'.'
TO .1 C C O ;Vp.{ i\' }' C O,V p L._t I.\. T o R L\ FO R.t 1.1 T I O.\
CPL

SECTION I OO.2O

S 7.1 TE O F .\' E II.' I'O R Ii
COL":\iTy OF.1LB.t,Vy
TOTP'N OF BETHLEHE.II

SS

Of Det. Christopher- Borvttislr
-\ge
Occullatirrn Detectir c- Bcrhlelrr-,rn l)r.rIicc Depirtlrrrent
Stutes i'ls lirl ltrrr s:

Deponent

ual)t to ton

l'lrar lrc is l
[rcerr a police rrtlicer'
Detccrir e Ol't]ce.

police trlliccr enrprlol ccl b1 rhe Torvrr ot'
fbr I j r cat's curcntl\ lrolding the rarrk o

Berlrlelrenr Police Deparrntent in Delmar. Nerv york and has
t'Detectiw olrlre Torvn olBethlehenr police Deparlment
u /6/a(g$
on Peter Porco and ioan Porco in violation of sections ll_\.:_s
probable cause ro believe that Christopher porco did strike

That I lrtve been ini.esrisatirrg a \lu Assault
and I 10. l0 ot the Nerv York State penal and that there is
and assault Peter Porco nrrd Joan ut his and lrer pcrson *ith a weapon. Said belief is based upon nry observations
ot'Joarr and Peter Porco tlrcir residence located at 36 Brocklel, Drive. Delnrar. NY. Countv of Alban;-Peter Porco rvas discovered d eacl rr the Lrirse oltlre stnirue ll on the t'irst tloor of rhe residerrce. There rvas obvious trauuta tolris lread and a sutrstarrti:,rl ar'rrrrrrt of'Lrltr.d nlr.rt thc btrtlr lnd tlrloughout the residence. Joan porco rvasrdiscovered in anttpstitirs lreclroplt ('rp it h((l cprcr.cr.l rr itlt [rlt,rrd. ri if lt otrr i ous iniuries ro lrer lread. While Joan porco rvas unable tb speak- I .rrus ulrlc to cu|r'trltrilricate rr itlr |rfl.. I ilsker.l lrer il'lter.sorr Clrristoplrer had done rhis ro her. and she indicated to me brslrirkirr.'her Itencl irr tlre uf:fllrlutir e. \\ lrile irr l(l Br.ucklr Drire. I did obselve an open filing cabiner in the tb1.'er closet. Tlre
-ioor to tlre closct lrud beur pulled r.rff iurd rvas lvirrg orr thc tlool colered r.r'ith blood. There rvas blood on c lothing in the
clr)Set alld on the t'loor trnclerneatlr tlre trpcn t'ile cutrinet drauer. ln the klrchen. the security svstent ke -"--pad lvas broken.
lravirrg beert srnnslred rr ith an unkrrorln ob.iect. A cell plro nc \vas tbr'rnd in the kitclren. There rvas correspondence and what
appeared to be tirrarrcial docunrents locateti in the house. I n additiorr. rhere rvasa sale in the basenrent in the residence rvith aker in tlre lock. Fronr tlre erterior oltlre lrouse I could see rlrar tlre screen to the garage rvirrdorv had been cut open arrd rlren irrdorr \\ns paniall) opened. lnside rhe garage rhere appcared ro tle blood stains on the garage f'loor as rvell as a blue
Nissan. lreulirrg Nerv York Stare llesisr riltion nuntber C LS- I li

()tt tlte er enittr: trt'Ntrr ctttbcr I -i. lu0-1. I ltad conversatiorrs rvirh Christopher Porco regardins, the death ot his thther

rllilllcl'\' 
.CltIi-'toPltr:l ;l|or idcd ttte rt itlt ltis erttlil ilccourrr and passrvold rvlriclr revealed that t5e enrail address t6at he had

corri|rlunicirtccl to lris flrtlter tlrIouglr rr us ppur.co,, courts.staie.tl\,.us.

On Novenrlrer lj. ]00"1. r.hile invesrisurinq rhe sccne at j6 Brocklev Drive. I learned that the home is equipped
rr itlt a Tittte W'al'lter ltonre securirr's\stcrn. I also otrselvetJ clantage to an alirnr kevpad inside the house. While speaking

trl'\oretttLrer l-i' l0(ll. I also learned tltnt ulat'tu activitv dnta is stored on a device rvitlrin i6 Brocklel. Drive. lt is believed
that i l rhe ker pad and storage device are securcd. the dara c'an be preserved.

\OTICli: Firlse )rlrcntcnrs rrtrrlc lrut.cin
:l()JS.t.rJ-{lrcl2!.nul l;lts - 

. ;i
\\\ ()t-n trr lrclirr.e ,,.,. ,1't,ty'&.1o,
( )t'\trr crribcr l00J

r.rlc llrrrrislrirble irs n C'lass A iVlisdenrea

Signature

Depone ure
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I,

TO\\'N OF BETHLEHE}I POLICE DEPARTN{ENT

RECEIPT FOR PROPERT}' TAKEN PURSUANT TO A SEARCH TVARR{NT

a Police Ofticer rvith the Tor,vn of
Bethl
tiom
PLlrsu

ehern Police Depart t. lrereby certity tliat I have taken the tbllowing property

ant to a Search W t rssLl orl .By Hon.
Justice of the 4r- of

r7a
a

/A
o

DATE: I

SI

THIS IS TO VERIFY THAT THE ABOVE IS AN ACCURATE AND COMPLETE
LIST OF ANY AND ALL PROPERTY TAKEN FR.OM MEBY THE ABOVE
NAMED OFFICER

NAI\48

,{DDRERSS

u/ /Jey
315



40 ?

seized evidence at the trial level constituted ineffective assistance of counsel

and that the failure to raise this ineffectiveness on appeal denied him the

right of effective assistance of appellate counsel.

1. The'Warrant

Contrary to defendant's present assertions, the computer data and

equipment were seized pursuant to a valid search warrant issued on

November 15,2004. That warrant (Defendant's Exhibit "Do') authorized the

police to search within 36 Brockley Drive and two cars described in the

warcarrt for a variety of property including:

Biological evidence consisting of blood, hair,
semen, saliva, or any other biological evidence:
trace evidence; weapons including but not limited
to, any guns or blunt or sharp-edged objects; any

fiber evidence; any computer data including, but
not limited to any computers, software orfiles; any

tools; cell phones; documents including but not
limited to any bank records, /inancial records,
telephone records or business records; clothing;
file cabinets and the contents thereof; and any

safes.

The language of the warrant clearly encompassed any item in the house

which might reasonably be expected to contain "any computer datd',

including the security system, which by defendant's own description

contained data.

14
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The reason for the subsequent search warrant obtained on November

26, 2004 is that it is the common practice of the New York State Police

Forensic Investigation Center is to require a search warrant to contain

specific language prior to conducting a forensic examination on computer-

related equipment. They require the search warrant to specifically name

their agency as being authorized to conduct the search. Additionally they

require the search warrant to contain specific language. This is why the

description of the place to be searched in the November 26, 2004 warrant

includes the language "including a Time Warner security system and any

devices associated with the system which may be found on said property"

(Defendant's Exhibit "C").

While the language in the original search wanant is unquestionably

sufficient to cover such a forensic examination, such supplemental search

warrants are routinely obtained to satis$r State Police protocol. The second

search warrant is not, as defendant suggests, evidence of some nefarious ex

post facto justification for an illegal search. Accordingly, there was no

reason for trial counsel to raise such an argument or for appellate counsel to

criticize the decision not to raise it. Defendant is simply attempting,

through uninformed speculation, to create doubt where there is none. This

issue was never litigated in the trial court, because it is meritless, and the

l5
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STATE OF NEW YORK
COUNTY OFALEANY
JUSTICE COURT TOWN

SEARCH

OF BETHLEHEJVI

*"j"#ru:;."Ji[Lt';rT'Xi:jil: orNew vorL. ana pursua,,ilo rhe aurhoriry orArticre 6e0 orthe

. . To'-Any sworn officer of the Divisio" 
"r^r:::i:rice of the stare oryew york, rhe Sheriff.yJ,fJ'Ailllfflt o"p"vsi"'#;iin. Xio"', c""",v, a"ir-*Ti, orn".rorthe rown oreethrer,en,

AN APPLICATION TN WRTTING HAVINC BEEN MADE BEFORE.ME THIS DAY BYSr' lnv' Roger willian:s of the Town of Bethlehem po-rice Department h9i":litg thar there is reasonabre
cause to believe diat nroperry of a kind or"hrt",",. rererrearJin ,..iionrq0.r0 ofthe crirniiat precedsrielJ#;flll,ll.",ii:ru:::gl'*;'lt',;:.*Tilil'*';,"'*ff;l'; ," or upon the prace, premi.ses.

",;1fffiJilii;J1""'ized, 
at 

"n, 
un'. of rhe dav or night . and wirhour giving notice of your

rt'.,.;n l,iil-g'*'J."i:;'l?fiT?Hi:'*i',,?l,'l- describ-ed d;;;i;;r as any person or pe'rsons round

A 2004 yeltowJeep, Ny reg. CWA-24}4.

. ':

ItJH.tlili:1,H:::,'llj;?lli';#::'"1.::: consisting or-u-roof, rr.a;1 semen, sariva, or anyorsharpedlJ"bj*;;;;;;il;ffi :il:ffii:H,,1ffllirF;?r!,*Llff l,ll'ilH,i"T#;;icompurers' software, or fires: any toors; 
""il 

pr,on"r;?o"rn]lns in.ruai;g, ;;;iliffi*d ro anyl.,TlJ,i,l:#i;ifj,|ff';*i'*.1:nr,1n. ,..o,0, o, uu,in,,'icords; crothing; rire cauinets ano

' And you a re hereby directed to brins anv such propery seized irursuant to this wanant before me at;ltd:o* 
in the JusticJcoun oiirt.-io*-ili"e"rhr"'h.;;"*;#gr, 

New york, withoui-unn"...rury

lssued at
This

ork
of

at

-

Justice of
@4'

N

L,

/

Town

318



trr
$

APPLICANT

S AND S

DAY OF

TOWN JUSTICE OF THE TOWN OF

ME THIS

? ev44

319



stATE oF NEw yoRK
COUNTY OF ALBANY
JUSTICE COURT TOWN OF

IN THE MATTER OF
)
)
)

THE APPLICATION OF SR.INV. ROGER W:ILLIAMS
FOR A WARRANT AUTHORIZING A2OO4 YELIOWJEEP,)

NY REG. CWG-2494

APPLICATION FOR
SEARCH WARRANT

(cPL 6e0.4s)

AT
FACTS

OF 6 A.M.
TERED
OOP.M.IN

I' Roger willianrs' a police oflicer with the New york state police, do herebystate that there is reasoneble uaur. tc. believe ttraiqr"iirri,ra kind or character
5::'H:i3.ii::::Ir!i';i:.:15,:i:T',";1i;.Fff :Jil;L'-",beroundinorupona

THE FACTS SUPPORTINTC MY'STATEMENT ABOVE ANd thc rCqUCSt fOrspecial authority set out berow on inro*tuaion or berief are:

A' CHARACTER OF pRopERTy: As evidence rending to prove thecornmission of a violation of penal Law article 125.B. THE pRopERTy: a2004y.tro*"r..p, iil;r: iwc_24s4.r' 
l;To*ArroN 

oR DESCRrplr6N' i ezooi vJioir."p, Ny reg. cwc-
D. souRCE oF TNFORMATTON AND GROUNDS FoR BELIEF: seeattached depositions of Det. christophetgo*Jirh and charles Rudolph.

I THEREFORE REQUEST THAT TH199VRT ISSUE A SEARCH WARRANTDIRECTTNG A SEARCH OF NOOTTA}ZZ Or TTAUNNO''HOUSE DORMITORY ONTHE UNIVERSITY OF ROCHESiiN CAMPUS T-OCET'O AT 955 HILLCOURTROAD. ROCHESTER. NY, rON EViOENCE TENOTNC TO PROVE THE
FS#,ffi 

r+Si,_?itvrolArioNoFft N;iToi#X'crnni,aNo**
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DEPOSITION O F I,YITNESS
TO ACCOMPANY COMPLAINT OR INFORMATION
CPL SECTION r00.20

STATE OF NEPY YORK
COUNTY OF ALBANY
TOWN OF BETHLEHEM

SS:

Deponent

Of Deputy Chief Timothy Beebe
Age
Occupation Deputy Chief- Bethlehem police Depamrnent
States as follows:

That he is a police officer enrployed by the Town of Bethlehem. lolkg Department in Delmar, New york and hasbeen a police officer for 22 years cun'entl! hotiing rhe ranhoioep",y crri.r of ttre'rown orgeftterem police DeparrrnentDetective Office.

That I have been investigating a Murder and Assault on Peter Porco and Joan porco in violation of sections 125-25and l?0' 10 of the New York state pen-al . The New York State oepartment of Motor vetricteil records indicate that peterPolco was the registered-owner of a 2004 Jeep, coloryellow. bearing Ny registratio" cwc-ii94. This vehicle was locaredon today's date by the ciry of Roch'ester Police Depairrniin tr" ii?,y of RJchester in tr.," uilin;ry of the Universiry oi
fi:"ffii'#illffi":f,::jj:allv 

in the vicinitv of,S'consvine Road ani c'n.'"t iir.";r.' A;,'*"pher porco is a student at

NOTLCE: False statenrents nrade herei
210-45 ofthe Penal L

#i,T":fr"f '"'*yi,r*,

n. arc punishabre as a crass A Misdemeanor pursuant to Section

Signature

c_
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DEPOSITION OF WITNESS
TO ACCOMPANY COMPLAINT OR INFORMATTON
CPL

SECTION IOO.2O

STATE OF NEW"YORK
COUNTY OFALBANY
TOWN OF BETHLEHEM

SS

Of Det. Christopber Borvclish
Age
Occupation Detective- Betlr lehenr police Department
States as fbllor.vs:

That he is a Polic.e ot'ficer enrplo.yed by the Town of Bethlehern Police Department in Detmar, New york and has

3::;,3:'ffi:tJlcer 
tbr 23 vears currently holding the rank of Detecrive of the Town of Berhtehem nii"" o.pair.nt'

Deponent

the exterior of the house I screen to the garage window had been cut open and theopened. lnside the garage
could seq that the
there appLared to be blood stains on the garage floor as weU as a blueNissarl bearing New York State Registrarion nunrber CLS-l I

That I have bden invesrigating a Murder a'd Assaulr on perer porco and Joan Porco in violation of sections l25.25and 120. l0 of the New York State penal Larv and that there is probable cause to believe thar Christopher porco did strikeand assault Peter Porco and Joan porco about his and her person witha weapon. Said belief is based upon my observationsof Joan and Peter Porco on today's date in their residence located at 36 Brockley Drive, Delmar, Ny, County ofAlbanyPeter Porco was discovered dead at the base ofthe stairwellon rhe tirst floor of tfie residence. There was obvious trauma toliis head and a substantial amount of btood about the body and throughout the residence. Joan porco was discovered in anupstairs bedroom on a bed covered with blood. rvith obvious injuries to her head. While Joan Porco was unable to speak. Irvas able to coRrnrunicate witlr her- t asked her if her son Christopher had done this to her, and she indicated to me byshaliiirg her head in the alfirnrative. While in 36 Brockly Drive, I did observe an open fi ling cabinet in the foyer closet. Thedoor to'tlle closer had been pulled offand was lyin-e on the tloor covered with blood- There was blood on clotliing in thecloset and on the tloor underneath dre open file cabinet drawer. ln rhe kitchen, the security syitem key-pad was broken,havins been smashed ryith an unkn own object. A cell phone was found in the kitchen- There was correspondence and whatappeared to be financial docunre nts located in the house. ln addition. there was a safe in the basement in the residence with akey'in the lock. Fronr
rvindow was pattially

in are purrislrable lass A M

'w,
uant to

NOTICE: False staternents made here
? 10.45 of the Penal Larv. 

A
. --Sworn ro betbre nre this /J'auy

Yo'ffEJ,a Lx,4 pon ture
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DEPOSITION OF WITNESS
TO ACCOMPANY COfuIPL.4Ii\T OR INFORfuTATION
CPL

STATE OF NE'Y.YORK
COUNTY OF ALBANY
TOWN OF BETHLEHEfuI

SS

nts nrade herein ale punishable as a Class A Misdemeanor

SECTION IOO.2O

Deponent

pursuant Section

Of Det. Char{es Rudotph
Age 39
Occupation Detective -Bethlehern police Departnrent
States as follows:

. That he is a police oflicer ernployed by the Town of Bethlehem Police Department in Delmar. New york and hasbeen a police oflicer fbr l6 years curlently holding the mnk of f)etective of the Town of Berhlehenr police Departnrenr
Detective Ot'tlce.

That I have been investigating a.Muldtr and Assault on Peter Porco and Joan porco in violation of sections t?5.?5arrd I f 0. I 0 of tlre Nerv York State Penal Larv. That on today's date I did have a conversation with luage loseph-a;;;;"ro.
a Strprente court Justice rvith chantbers in the City of Albany. Judge Carizzaro isa personal friend of peter rorco. luJgeCannizzaro did relate to me that he spoke to Petei Porco recently. ui'rd P.t., porco did indicate to him that he was havinsproblenrs with his son. christopher. Specifically. Jud-ue Cannizzaro totd me that Christoph.r p;;';Jiiliji .?i,. 

"i,r1loan in Peters tlalrte u'itltout Peter's pernrission. Peteihad been trying via e-mail nlessages to arrange a meeting withChristopher to discuss rhe siruation.
On today's date I spoke with Christopher Porco over the telephone over the telephone. He told me he was inRochester' N'Y' He said he had sent an e'ntail and instant-nressages to his father four or five days ago regarding a studenr -loan. He further stated that he sent his t'ather an e-mail rnessage tiday. and there was no reply.

NOTICE: False statenre
I10.45 olthe Perral Law

Sr.r,orrl to befbre nre this li'r' dav
OfNovenrber ?004

t>

re

Deponent's re

t
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s[.\ttc'H \\.,{llRA\T

5TATE ()F .\-EW \'OttK
COU\T}'OF ALBA\}'
JUSTICE C'OURT TO\\'\ OF BETH LEHE-}I

Itt tlte \lrttte ol'tlte Pcoplc t,f'tltc Stat,"'ul'r-err Yulk. ancl Pursu;rrrt ro tlre autlroritl.of Ar-ticle 690 oitlreCrirttirtirl l)roccdtrrc Llrrr rrl'trt't stute: 
rr'r wr nrrrlrs Ll-/

To: Attr srrurttOf'ticerut'thcDiri:ionolsrlrcPoliceot'rlreSrareolNervyork.rheSherift
[-,ndersheritJ. or nrrl Depurr Slrcrill'ulrlr,,, AlLrartr Counr-r. Anl.srvor.ri OtT.icer ot.the Torln olBerlrlelrenrPol icr., Dcpartrrrcrrr.

AN AI'PLICATIO\ I\ \\ ITII'I\C HAVI)iC I}EEN ,VIADE BEFORE ME THIS DAY BY

Detective Chlisttlplter BurrJislt ul'tltr' fortn ulBethlehenr Police Department indicaring rhat there isreasonilblecausclobclierethiltllr()pclt\ olirkindo[charucterrefbrredtoinsection690. l0ofthecrirninalPt'ocedurc Larv- artcl rlrure pirlticularll-r Jcscribetl. irr saitJolrpri.oiio,i. 
'uiy 

be tbund in or upon the place.prerniscs. Iehicle. pcrson ur prjt.sur.ls tlcscrilrcd rherein.

t'ou itre herebl authorized. trclrtcc'tt tlte lroursot'6:00am and 9:00 pm. and aftergivinr: notice of -v-ourautlrorirl nnd purptrsc. ro rcllrch rhc lirllou in_,: dcscriLrcd vclricle (as rreli or.ni.p.rro,ior" Oi-,rrr io"rni"'"tlterein cluling the esecutitrrr ol this rrur.r.unr;

'\ l(xJ+.rslL'rrt Jcep. NY rcg. C\\'C-lJ9J. irrclutlin-urhe conrents of ir's gas tank.

For tlte lbllorr ing propert.\: : Fuel and an-\ other cvidence tending to indicate the times and areasof'tntr'el olsirid rchicle lrclrreen NoventLrer l]. 1001 and Novernblr 15.200a.

Aud 1ou lre lrercllr tlircctcrl tr.r trrirr!.1 arr.r such prr)pen-\ seizctl pur.suanr to this lvarrant belbre rne iitttt.r ofllr:e irt tltc.ltr.sticc Crrttl.t'tltc l'o*i,,t:Berlrleir,,-rrr. Aibarri CJ,,,.,;r..;;r; y;;k.;rl;;r;'rnn...rrur,
.lc I irr

Ne ork
I

3n; (f-
c. c

t@tern
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STATE OF \E\\ \'OITK
c'ot'\T\ 0F {LlJ.{\\
.,1STICE COL:ItT TO\\ \ OF I]ETHL[I{E}I

IN I-I.{E \1ATTER OF

.iHE 
.{ PP L IC.-\TI O\ () F DETECTI \' E C.I.I RISTOPH ER

BO\\'DtSH FoR .\ \\'.-\t{R.,\\ r.\L.t-l-toRIZt\G A 100+

YELL()\\'.tEt:P. \\'RICi. ('\\ ri_]+e_+. t\C'LL Dt\G THE
r o\l'[\-fs oF I t's G.\s t-._\\li

)

)

)

APPLICATION FOR
SEARCH W.qRR.\NT

(CPL 690.-15 r

l' Dctectire C'hristoplter Borr,dish. a police otllcer wittr the Tor.r.n of Bethlelienr
Police Dellannrent- clo lrereit)'state that theLe is reasonable cause to believe that propertr.
trf a kind or cltaructer rlescribecl in section 690.10 of the Crinrinal procedure Law rnay befburnd itt trr ttpttn n clesi-uttutccl or clescrihecl place. r,ehicle or persop. It is belie'ed that aserrcli trt'tlte rlroVe-lttctltionecl rchicle. inr:lirding rhe contenis of the gas tank. rvill helpclcterttritlc rrhett tlte Vchicle -str)Pllccl to till up triil', g*r. rvhich nral. lead to vr.itnesses as rothc rchicls's rrhcreulrolrl.s on Novcnrtrer lJ,fi and l_i'rr. 1004.

fl-lE l:'\c'l's sL'ppoltlNu \.ry s'lATErv{ENT ABovE arid the request tbr.spccial autlroritv set ()Ltt lrelr;rr on intbrnration or beliet are:

,\. cFl.'\R'\t"f ER oF pRolrERl'y: As er.itJence tentling ro prove rhe
crrnrnrissi'.r .f fl r iolrtitln ol pcnal Lnw.nrticle ll-i.

B. TFIE Pftor)F.Rl'\': "\ 100-+ r'eilor( .reep- Ny reg. cwc-1494.c. DEStcN'\'iloN ()R DEsc:RtploN: : .,r l00j i..tton i..p. Nv reg. c!\,c_
l+9-+. irrclurlin!.Ihc crrrrtcnrs trf it-s sas tiink.

D. S()I'RT.E UI- I\I:(JIT\,I.\I'II)N :TiD GROUNDS FOR BELIEF: SCC
i.r u.i.rc hcLl J r'p.s i i i o ns o l' l)c"r. L' lr ri sr,pher. Bor.r.ti i sh.

I TItEREFORE REQLIEST TH;\'f 'fHE cor-,RT rssuE A SEARCH WARRANT
DIRECTING A SEARCH OF .\ ]()O+ \'ELLO\\' .IEEP. NY REG. CWG-]194.
I\C'LLiDINC THE CONTEN S OF IT'S CAS'IANK. FOR EVIDENCE TENDINC.fO 

PROVE THE CO\l\lISSION OF A VIOL.ATION OF PENAL LAW ARTICLE I]-i.-\\D .I-II E S EIZL' RE rt.I EI{fiIJF
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D E P O S I T I O N O F I'I?1YT"SS
TO ACCOMPANY COMPLATNT OR INFORX,I.ITION
CPL

SECTION 100.20

STATE OF NEW YORI(
COANTY OF.4LBANY
TOII:N OF BETHLEHE|IT

S.S

Deponent

Of Dct. Christopher. Bon'rlish
Age
Occupation Detective- Betlr.ielrerl Poiice Depnnrnenr
Siares as fbllows:

Tharhcisapoiiccotfictrenrpiovedby:heTorvrrofBerhiehem PoliceDeparmrentin.Dehnar.Newyorkancihas
been a police orficer tbr'?3 ."-ears currentlv holdinc ihe larrk of Derec:ive of rhe Town olBethlelrem police Depannrent
Derective Ottlcl.

That I have betn invesiisatins a Murder rnd Assauit on Pcrcr Porco and Joan Porco in violarion of secrious l2-s.l-i ,

artd ll0.l0 olrhe Nc"v York Starl peiai Larv and thilt rhere is probable cause ro believe rhat Chrisropher porco did srril<e
i.rnci assauit Peler l)orco :

of roan ano pere: 0.,." llo|fJ#&i#g?lT:ll:JJliJ:;iL:T":*Y ;,TiJ:;'Jli"::[:*,',:.:+:8"J];ly;Nl',ilfli'"'
Perer Porco tvas di.scuverec tienciar rhc base ot rlre smirrlellon rhe:irrr ilooloitrnl 

';;;;;.,.. r*r 
"r;r.;;ffi;;..,h is head anci a subsiarit ial anrounr u t'Lrloud about tlre bodv irnd lhrrrugitout rl.:e :.esicencc. .loarr psrco rvas discove:.ed irr air

trpstairs bedlootrt on u 5ed covet'ed rvirh blood. vr.irlr olrvious injuries ro her lread. lVhile Joan Porco was unable ro speaii. i
rvas atrie to cotttt:tttnicate rvith lrer. I a.sked lrcr it hcr son Cirristouher had Cone rhis to her. ancj she indicated to ure b1,
shaking her head in the attlrnrative. While in 36 Brockly' Drive. t ciici cbserve au open rilins cabiner in rhe tbyer closet. "fhe
Joor to the closet naci Lreen :uileci oft ancj rvas iy-ing on the tjoor ccvered rvith blooc. Thele rvas blooci on cloihing in rhe
closet and on tht tloor ttnuerneatl't rhc operr l'ile cabine: clrarver. ln::re'rircirer:. rhe securiry sysren.l ke.v-pad was bioken.
har'in-g lreen sntasit"'cj rvitit :rn unkitorvn ob.iecr. A cerl phor:e rvas ibund in ilc kirchen. Tiieri rvas corresl:ondence ancl ryhal
iippeared io be iirlirncial dclcunre:rls located in tlre irouse. ln aclclirion.:lrel'e rvas a sate in the.basenrent in tlre residence rviih a
lie1" in tlte iocli,. Frorlr ihe e.rteiior of tlte huqse I cr:ukl see :hat the scrcerr to rhe garage window had L,eeu cutopen and rhe
rvitidow rvas ;rarrially opened. lnside the gitrage rtrere rppeared ro i:e bloor1 sraini on ttre gnrage t)oor as well as a bluc
Nissan, cealinc Ncs. York Srute Registruriun nrrrirber CLS-, ij.

On itte sven ins o l'Nove^:ttoer I 5. :0C-i. I ltrd conversrr iorrs rvirh Chrisropher Polco regarding rhe ciearh o t'h is farner
f'etcr Porco. Cht'istoplter did indicare to nre that he anrl iis thrher hacl con'esponoet)ce uia cnail t"gar.ding recenl t-tnancial
:llaners. Christophul provided rne'rvith ltis cnraii account artd passrvolrJ whicfi revealed rhat the email address rhar he lrad
c o nr nr u n i catcd to h is thrher drrou_gh rvas nporco0cou I'rs.sratc. n-v. us.

Tnrttrrgh ntv inr'estigation of this uilcccci crinrc I 'Jevelopc,J iutirrnrarion ihat C:rr'istopher Porco operarcs a?00.1
lcllorv.leep NY reg. CWG3-lt)4. infbrmodon uas nlso derelopecl :1'cierecrives rhar a-vellow Jeep marching rhe descripriop
rlltlte one cperated by Chrisrophel Porcu \\'as secn in rlre tirivervay oli6 Blockly Drive, Delmar. NY orr oiabout.+:00AM
ou Noverrrber 15. l0Ul.

NOTICE: False srnreurenrs ntade hereilr are punishablc as a Class A !l rsuant
? 10.45 oi the Penal Larv.

'.d 
N--

Srvorn to belbre rne rhisl ' dav
of t004

ercrbef
(-

h

lneanot

Signat@

h fu n-1

sS rgn{ ure

ron
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RECEIPTT TOR

Town of Bethl

BETHLEHEX POLICE DEPARTXEHT
DEIJ{AR, N.Y.

RTT TA(EN PURSUAfiT TO SEARCH I{ARRA.ITI

, a Poli.ce Officer pith the
ehem PoIice Deparirnent, hereby certify t t I have

aken the followi.n I proper ty from

Pursuant lo a search l{arrant
issued on , by Hon.
Justice of the of

t
rd

'r^ftar

LUA'I E:

THIS IS 1! \TENIN THAI TH! ASOlft IS Alr ACCt'Rf,f! AND CEPLETE LIST
OF AI{T AND ALL PROPETTY TAXEIi fRST HA OH THIS DATE Br IHE TE'qfE
aiAJtsu ut rluEx.

NAI{E

TDDRESS

328



Porco Homicide

12t912004

64
Bethlehem PD

HORST-SP ROC

I -.:

lnvestigation

CRIME SCENE LOG ROOM 222 U OF ROCHESTER

List

Reviewed Date:
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ID-3 (3/01) PROPERTY/LATENT LIFT LOG

lD Lead Case #
Station Case #
Prepared BV T(r qe0\i€,\ e" l{rq({)

Pase I or I

* )Loca
CTV
Scene/Location Code 7o

tio ,) v

i

Prc
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)\b

) r.t
li|
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4\
)rb
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lq
tq
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I
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I TtrrLc0 c )o
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ge>t to?

D+* ro0

t-
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*nfi'
lhfi
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Npme lDate I Time
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36 BROCKLEY DzuVE
PROPERTY OBTAINED FOR EVIDENCE PURPOSES

l. Pocketbook and contents
2. Shotgun, unknown rnake and serial # w/ case

3. Area carpet
4. Key - dead bolt
5. Towel/Mat
6. Dog collar
7. Verizon cell phone
8. Tissue box from master bathroom bedroom
9. Tissue on love seat

10. Comforter cover
I l. Top sheet
12. Fitted sheet (bed)
13. Watch (Timex Expedition)
I4. Blue/White pillowcase
15. White and Blue pillowcase
16. White w/ Blue stripes pillowcase
17. Pillowcase white w/ blue pattern
18. Blue Temper Pedic Slippers size S
19. Blue Ternper Pedic Slippers size L
20. Pillowcase white w/ multiple blue pattern
2 [. Breath apparatus head piece
22. Grey pinstripe pillowcase
23. Panasonic cordless phone
24. Drinking glass
25. Nissan TVL Mug upright w/lid

'26. Nissan TVI- Mug on side and lid from sink
27. Cannon Powershot 5230 digital camera
28. Tissue box
29. Foyer closet door
30. Lower stairs carpet section
3 L'Lower stairS landing carpet
32. Garage window screen
33. Laptop computer - Dell serial #99103
34. Laptop computer - Apple serial #003020
35. Hard drive tower - HP serial #l l/VKQ23/06198
36. Axe
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r+rJs[g5s.lolt FoRM ,J!o 
!!l!:,,,1, m ni tt nin

l1^.'r^ *t1
;rri#**-,

CE L
Case Conlqct hIo (e-rrrq,r,|.,,_..-

D_ ct

Last, M

c,L" tl)

names

, Rape, ,owt

5+
Cr

DESC,RIPTI OF

Item # Item Descrlpflon (lnclude source lf applicable)

; *.- le. victim,s'uspect, owner)

-

Lab Use Only

€
ffi: .{

^C D(.1,a Lvr ttb
q ,ft| I

@4HL-@,474@
iltilililIilililIililtillililtilt
HL tt/22/zao4 H4,rn t 31

RySwO tLlt l*5

I2
BETHLEHEIII TOt^lN PO
@41A415

Yes
pertaining

No VOS' Case
this case been prevlously

co to? I
Name

n that this casea previousCASE subs

Lab Case

se nal

or other
narnes victims, dece

€quest€d
Iox (Alcohol or Drugs), Firearms, Serology. DNA. Latents

Qubstioned 'Fhotosl?
R

c#pv
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'. i'(,vtu rvliiuuetl - i,orco case

Pag o 4 .j

From;
To:
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TO\\ \ (]F BETHLEhC,\t POLICE DEPART}IE\T

RECEIPT EOR PROPERT\ T.{KE.\ PURSU.\TT TO.\ SE.{RCH \V.\RR{.\T
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LIST OF .{NY.{ND ALL PROPERTY TAKEN FROM ME BY THE ABOVE
NAMED OFFICER.
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ADDRERSS
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NAMED OFFICER.
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c/A

STATE OF NEW YORK
COLTNTY COURT: ALBANY COUNTY

x
THE PEOPLE OF THE STATE OF NEW YORK, DECISION AFTER HEARING

ON MOTION TO SUPPRESS

-against-

CHRISTOPHER PORCO,

BERRY, JEFFREY G., Judge.

entitled matter. Hearing issues concerned the admissibility of oral statements and videotaped

statements made by defendant. Appearing for the People were Michael P. McDermott, Esq.,

Chief Assistant District Attorney for the County of Albany and David M. Rossi, Esq., Assistant

District Attorney for the County of Aibany. Appearing for defendant was Terence Kindlon, Esq.

and Laurie Shanks, Esq. of Kindlon & Shanks, P.C., attorneys for defendant.

Defendant is charged with Murder in the Second Degree (Penal Law $ l25.25lll) and

Attempted Murder in the Second Degree (Penal Law $$ 1rc1n5.25[i]). The People called John

Balzano, Rev. David Noone, Mary Louise Ruby and Lt. Robert Berben, Sgt. Charles Rudolph

and Detective Christopher Bowdish of the Town of Bethlehem Police Department as witnesses

for the Hearing. Defendant called John Polster, Esq., Elaine LaForte, Michael P. McDermott,

Esq. and David M. Rossi, Esq. as witnesses for the Hearing.

F'INDINGS OF FACT

1) In the early morning hours of November 15, 2004, Peter Porco was bludgeoned to

death and his wife, Joan Porco was violently and severely assaulted at their home located at 36

Brockley Drive in the Town of Bethlehem, Albany County, New York. Through certain nodding

---x

On the 16th, !7'h and I 8th days of May, 2006, a

IND. NO. 0s-848
INDEX NO. 05-18618 3 ,-; .r-"

* DA EtlE Pg
t: r --- .:--.;t
t]3

t -.,", -!- ' '

X (Jl --:-'(l:a-
f: .1 .J r".z = lf-4-<9 n:
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Hearing was held with regard to the abov6'-'
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movements of her head, Joan Porco led police to believe that defendant, CHRISTOPHER

PORCO, was her assailant and, as such, defendant was immediately considered a suspect in the

aforestated crimes.

2) Defend ant, astudent at the University of Rochester, was contacted by telephone by the

news media concerning the death of his father and mother's condition. Defendant telephoned the

Town of Bethlehem Police Department to confirm the fact that his parents had been attacked.

Thereafter, defendant's uncle, John Balzano, picked up defendant at the University of Rochester

and drove him to the Albany Medical Center (hereinafter refened to as "hospital") where Joan

Porco was undergoing emergency surgery for her injuries. During the drive from Rochester to

Albany, John Balzano received calls on his cellular telephone from his wife and from Rev. David

Noone, a Roman Catholic priest and cousin of Joan Porco who told him that defendant was a

suspect.

3) John Polster, an attorney and a close and long time- friend of Peter and Joan Porco and

the Porco family was present at the hospital. He introduced himself to Detective Charles

Rudolph of the Tovrn of Bethlehem Police Department and disclosed to Detective Rudolph that

he was an attomey who practiced criminal law and a long-time friend of the Porco family. He

told Detective Rudolph that he would be representing Christopher Porco if defendant wanted

hirn. Detective Rudolph gave Mr. Polster his card with his pager number written on it.

4) John Polster, a 1977 graduate of Albany Law School, was admitted to practice law in

the State of New York in 7g78,worked as an Assistant District Attomey for the Schenectady

County District Attorney from 1978 to 1991 and served as Chief Assistant District Attorney for

Schenectady County for one and one-half years. Since 1991, Mr. Polster has been engaged in the

private practice of law and regularly represents defendants in criminal litigation.
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5) At approximately 7:30 P.M., John Balzano and defendant a:rived at the Albany

Medical Center. They were greeted by and spent time with Rev. Noone, Mary Louise Ruby, a

cousin of Joan Porco and other family members and friends. Said individuals discussed, in

defendant's presence, the fact that defendant was considered a suspect and that defendant should

have an attorney with him during police questioning.

6) John Polster directed defendant into a small room and told defendant that he heard on

the news that defendant was a suspect. He explained to defendant that defendant had the right to

have an attomey present with him dwing police questioning and told defendant that he was

willing to be with defendant during police questioning. Dr. Elaine LaForte, a family friend, was

also present and told defendant he should have an attomey. Defendant responded to Ms. LaForte

"he (Polster) can represent me".

7) During the conversation between defendant and John Polster, Lt. Robe{ Berben,

Detective Christopher Bowdish and Detective Rudolph, of the Town of Bethlehem Police

Department approached defendant in the hospital. One of the police officers held defendant's

arm and informed him that they were taking defendant to the police station to interview him. Mr

Polster asked the officers where they were taking defendant and offered to transport defendant to

the location. Police officers stated that they were taking defendant to the police station and

declined Mr. Polster's offer and left the Albany Medical Center with defendant.

8) After the police escorted defendant from the hospital, Mr. Polster, John Balzano, Rev

Noone and others discussed and agreed that defendant should be represented by an attorney

John Polster immediately agreed and left the hospital to be with defendant during police

questronrng.

9) Within minutes, John Polster paged Detective Rudolph. Detective Rudolph
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irnmediately telephoned Mr. Polster. John Polster identified himself and asked to speak to

Christopher Porco. Detective Rudolph handed the phone to defendant. Mr. Polster engaged in a

conversation with defendant while he was in the police vehicle. Mr. Polster told defendant that

he was being brought in for questioning by the police and asked defendant whether he wanted

him to be there. Defendant asked Mr. Polster if that would be appropriate. Mr. Polster stated

that it would be. Defendant then stated to Mr. Polster "Yes", Mr. Polster told defendant to pass

the telephone to Detective Rudolph. Mr. Polster then told Detective Rudolph that defendant

wanted hirn to represent him and that he (Polster) was going to represent defendant. Mr. Polster

specifically told Detective Rudolph that he did not want the police to question defendant until he

arrived at the station. Polster further asked Detective Rudolph where specifically they were

taking defendant. Detective Rudolph responded that they were taking defendant to the Town

of Bethlehem police station. Mr. Polster then told Detective Rudolph to wait for him to arrive at

the police station. Detective Rudolph responded "okay"'

10) At approximately 8:30 P.M., John Polster arrived at the Town of Bethlehem Police

Headquarters and told the dispatcher that he was representing defendant. A few minutes later, Lt.

Berben approached Mr. Polster and told him that defendant waived his right to an attorney. Mr.

Polster told Detective Berben that he was representing defendant and that all questioning of

defendant must cease until he meets with defendarrt. Lt. Berben ignored Mr. Polster's request.

11) John Polster called Detective Rudolph's cell phone at 8:55 P.M. and left a message

on Detective Rudolph's voice mail identifiing himself as defendant's attorney and directing that

all questioning of defendant cease until he meets with defendant. Mr. Polster's phone call was

not returned by Detective Rudolph. Mr. Polster remained in the courtroom adjoining the Police

Headquarters during defendant's interrogation. He approached the dispatcher's window
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approximately every one-half hour requesting to speak with defendant. Notwithstanding all his

requests, John Polster was never afforded an opportunity to meet with defendant that night.

12) Atapproximat ely 8:25 P.M., defendant was brought into the police interview room at

the Town of Bethlehem Police Department. The interview room was equipped with a video

camera and microphone which recorded the interview between defendant and members of the

Town of Bethlehem Police Department. The police interview of defendant was preserved on

video as People's Exhibits 5 & 6.

13) Prior to any questioning, Detective Bowdich stated the following to defendant:

DETECTIVE BOWDISH: . . . whenever we talkto anybody, we always have to.-- we're

supposed to read everybody their rights. All right? Nobody is under arest. Nobody --

that's not the deal here. I'm trying to gather information, but if I don't do ii, all right ---

MR. PORCO: I understand.

DETECTIVE BOWDISH: -- then I get -- it's a procedure that we have to do, and

basically, it's a sheet, all right, look at it like this. And you know, it says, you've got the

right to remain silent, refuse to answer questions. Anything you say can be used against

you in a court of law. I'm trying to gather information here, all right? That's all I'm

trying to do.

MR. PORCO: I understand.

DETECTIVE BOWDISH: All right? Here. Justtake a look at it.

(People's Exhibits 5 & 6, approximate time stamp 0:02:47, [Revised Transmipt, page 2,

line l8 to page 3 line 7l).

14) The defendant then looked at the written Miranda Warnings Form (People's Exhibit

1) for approximately ten seconds and at the Detective's request, signed his name under the

Miranda warnings.

15) Prior to defendant's signing the Miranda waiver form, no police officer orally advised

defendant of his full MirandaWarnings, i.e., thatdefendant he had a right to have an attorney

present with him during questioning and if he could not afford an attorney, one would be

provided to him without cost.

16) Thereafter, the following conversation took place with respect to defendant's legal
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representation:

DETECTIVE RUDOLPH: " . . . did you hire -- you didn't hire an attomey or anything

today, did you."

DEFENDANT: No. The guy I generally talk to, he is an attomey, like he's a friend.

DETECTIVE RUDOLPH: Is he representing you?

DEFENDANT: He couldn't probably because of his relationship with my family.

DETECTIVE. RUDOLPH: Okay, but you're okay talking with us?

DEFENDANT: Uh-huh.

(Exhibits 5 & 6,approximate time stamp 0:1.6:20, [Revised Transcript, page22,line 25 to

page23,line l3l).

17) Thereafter defendant was interviewed by the Detectives for approximately 6% hours.

During the entire time, John Polster waited in the Courtroory of the Town of Bethlehem Justice

Court. Said courtroom adjoins the Town of Bethlehem Police Department

18) Defendant was never told by the Detectives that John Polster was at the police

station, that John Polster had requested to speak to him and that John Polster stated that he would

be representing defendant.

19) During the initial part of the police interview, defendant, not being properly and

completely infonqed of his right to counsel under Miranda andlorthat John Polster, an attorney,

was present and invoked defendant's Right to Counsel, never specifically requested to speak with

an attomey.

20) However, defendant first mentioned his desire to consult with an attomey when

Detective Bowdish suggested that defendant take a polygraph. When defendant expressed his

desire to speak with an attorney before taking the polygraph, Detective Bowdish stated "Why do

you need to speak to one first" (People's Exhibits 5 & 6, approximate time stamp 3:33:00,

[Revised Transcript, page 209,Iine 25 to page2l},line 2]). Notwithstanding defendant's stated

desire to consult with an attorney before taking a polygraph, the interviewing police officers
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continued to encourage defendant to submit to a polygraph without the presence of an attorney

(People's Exhibits 5 & 6,approximate time stamp 3:33:00 - 3:40:00, [Revised Transcript page

210, line 20,topage2l8,line 14]).

21) When the interviewing Detectives again pressed defendant to submit to a polygraph

and defendant expressed his desire to consult with an attomey, the police did not inform John

Polster of defendant's request nor did they inform defendant of Mr. Polster's presence at the

police station and that Mr. Polster had stated that he wanted to speak to and represent defendant.

22)ltis clear that throughout the 6Yzhow interview, defendant was not afforded an

opportunity to consult with John Polster even though the police were aware that Mr. Polster was

present in an adjoining room and stated that he wanted to consult with defendant.

23) At the conclusion of the interview, defendant was permitted to leave the police

station through a side door.

24) Atno time did any member of law enforcement make athreat or promise or use force

or coercion to induce defendant to make his statement.

CONCLUSIONS OF LAW

1) Police had probable cause to detain and a:rest defendant based on Joan Porco's

nodding in a positive manner that defendant was her assailant.

2) Defendant was placed in custody when police officers took him by the arm from the

waiting room at Albany Medical Center and escorted him to a police vehicle and refused John

Polster's request to allow Polster to transport defendant to Police Headquarters.

3) Defendant's statements made to attomey John Polster in the waiting room of Albany

Medical Center and on the telephone while defendant was being transported to the Town of

Bethlehem Police Headquarters authorized Mr. Polster to assert defendant's Right to Counsel to

police officials.

4) Defendant's Right to Counsel attached when John Polster advised Detective Charles
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Rudolph by teJephone that he was defendant's attorney and wished to be present during police

questioning of defendant

5) Assum ing, arguendo, thatdefendant's Right to Counsel did not attach,defendant did

not make a knowing and intelligent waiver of his Miranda rights due to the fact that the police

Detective did not fully and completely advise defendant of all of his Miranda rights, ie. his right

to have counsel present during questioning and if he could not afford an attorney, one would be

provided to him without cost.

CONCLUSION

Based upon the foregoing, defendant's Motion to Suppress oral and videotaped statements

made by him during the police interview at the Police Headquarters of the Town of Bethlehem is

granted on the ground that the statement was obtained in violation of defendant's Right to

Counsel and his Fifth Amendment rights under Miranda.

The Court of Appeals of the State of New York has extended the constitutional protection

of an accused's Right to Counsel beyond those afforded by the United States Constitution, the

Federal Courts and the majority of other State Courts in the United States (See, People

v.Donoyan, 13 NY2d 148, People v. Arthur,22NY2d325, People v. Hobson, 39 NY 479).

Under New York law a defendant's Right to Counsel indelibly attaches at an attorne/s

unequivocal assertion of representation of the accused (See, People v. Grice,100 NY2d 318,

People v. Garofolo, 46 NY2d 592). The Court credits the testimony John Polster and finds that

atapproximately 8:11 P.M. onNovember 15,2006,Mr. Polsterunequivocallyinvoked

defendant's Right to Counsel during a telephone conversation with Detective Rudolph and prior

to any questioning of defendant by the Town of Bethlehem Police. John Polster reaffirmed his

representation of defendant minutes later when he arrived at the Town of Bethlehem Police

Headquarters. The members of the Town of Bethlehem Police Department were obligated to
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obtain a Fifth Amendment waiver of defendant's Miranda rights either in the presence of

defendant's attorney or from defendant after advising defendant that an attorney was present in

the adjoining room to represent him (People v. Garofolo, 46 NY2d 592, People v. Pinzon, 44

NY2d 458, Cf. People v. Lennon,243 A.D.2d4g5). Since defendant's waiver of his Miranda

rights was not done in the presence of his attorney, was without defendant's knowledge that John

Polster, an attomey, was availatle and waiting to see him and without a full and complete

recitation of his rights under Miranda, such a waiver of Miranda rights was ineffective (People v

Hobson, supra-, People v. Lennon, supra,)

Assuming arguendo, that defendant's Right to Counsel did not indelibly attachprior to

the police interview of him, the oral and videotaped statements obtained at the Town of

Bethlehem Police Headquarters would nonetheless be suppressed, in as much as defendant's

waiver of his Fifth Amendment rights was not knowingly and intelligently rendered. It is clear

and unrefuted that defendant was not properly advised of all of his Miranda Warnings, i.e.,that

he had the right to have an attorney present during questioning and ifhe could not afford an

attorney one would be provided to him without cost. Rather defendant was asked whether he

"retained" an attorney or'ihired" an attorney. Under these circumstances, defendant's waiver of

his rights under Miranda was not a knowing, intelligent or voluntary waiver.

Based on the foregoing, defendant's Motion to Suppress Oral and Videotaped Statements

is granted. It is hereby Ordered that the District Attorney is precluded from offering said

statements as evidence in its direct case against defendant.

Since defendant's statements were voluntary in fact, said statements may be used as

impeachment in the event that defendant should chose to testiff at Trial (See, Harris v. New

York,40l US 222).

TRIAL DATE

The mafter is scheduled for Jury Trial for lune26'h,2006 at9:30 A.M.
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The aforesaid constitutes the Decision and Order of the Court

Dated: Jvne26'h,2006
Goshen, New York

TO

ENTER

Y

ALBANY COIINTY DISTRICT A
Attorney for the People

Albany County Judicial Center
6 Lodge Street
Albany, New York 12207

KINDLON AND SHANKS
Attorney for Defendant
74 Chapel Street

Albany, New York 12207

AlbanY CountY Clerk
Document Number 97 49221

Rcvd 07/05/2006 11:49:37 AM
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The swGDAtr'I database ofrnrman mitoctrondriat DNA scquences (rhcmtDNA
PopulationDalabase: An Integrated. Soft:ware and Datab.""'i.oor*c forForerrsic
conrparison, Keith L Monrci, Kevin w. p..yilt n, u.rt n wikon, Joscph A. DiZinno,and Bruce Budowle,.?004Frenslc Scie=nge.egn$unicariorlg, Vol.4, No. 2) wassearched for the partialp*n l3K1 samples, ihissequence has becn 

".b*1$ twglve (12) times in thciurrart databa,$e, which inctudcs4839 seqrrcnces ofNortb A:nerican iorcnsic rigtinr-"*, 
""

Ydo: othcr arrangerncnts are made iD advancc, wc will return all rcrnainbg widc,nce tothe nrbmittingageilcy within 30 days vja FedBx.

Sinoerely,

Is\fWr*-
TerryMeltoq phD
Iaboratory Director
Forensic Eraminer

End of Rcport,

3
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Case 2613

Stedstical Reportinl

The statistical calculation6 used in mitocbondrial DNA amlysis are based on equations in
Ilotlsrd and Parsons (1.999), Forepsip ScignceRwistrts 1l:21-50, Mitochondrial DNA
Sequence Analysis: Validation and I-Ise for Forensio Cascworh page 32-

A For cases where the obsewod 8nd matchcd tlpe has nwcr be.en observed -b. thc
d"qbT ('zero proportion'J tbe calculation is:

t'

Confide,nce limit fronr zem proportion = l-crlN where

, s:0.05 for a glYoconfidence level or
a :0.01 for a99Yo oonfidcnce'lwcl (more corservative)
N: nurnber of samplcsin the ilatabase

Wifrr the current database, N:4,839.

Whcrc cr = 0.05, the 95% confidmce linit is O.M%. This is somelimes refErred to as the
95% upper bound frequercV. This is interpreted in the followin8 way: therc is a 5%

chagsc lhat the lnrc frequc,ncy in thc population ericoeds 0.06%. The confidence limit
:

allows fcr inhereot urc€rtainty as to the true popularion frequency because not everyone

can bc Eped- The greater the size ofthe databaso, tbe suraller this number will beco,rrc

for uovsl t1rycs. Bascd on thc abovo calculation, by exteneion wc can gtcc1udeg9,94Yo of
the population as contib$ors ofthe questioned sample.

Wh€rE o -0.01, theggYocon6dencelinritis AJO%. This is intErPrered intre following
way: thcrc is a l7o chance that &e true frequc,ncy in thc po'pulation o<cceds O.lE/o.

B. For cases whcre thc obsertrcd and mdcbod t1ryc has previorxly been observei in the
curr€,[t databa'$e. the calculation is:

Confideircc intcrval =p I x (p) 0*) wbcrc
N

p : no. of observations oftype in database / N
x = 1,96 fora,giYoconfideirce interval or
x = 2.54 for a 99Yo cmfidence iqterval (more consemative)
N - nunber of saurplcs in tbc database

With the cureat databasg N = 4E39.

For erample, where there havo prwiously been two observations of the type, the 95olo

confidence intFwat is O - 0.1 0%. Thc upper bound of this rmge is the upper bound
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Case 26i3

frequcncy. This is interpretod in the following way: there is a 5Dlo chance thaf rhe tnre
frequency of this prwiously obcerved t5rpc in tha population excecds 0.1ff/0. Tbe
confidence interyal allou's forinherent unccrtaiuty asto thc tue population fiequency
because not cveryone can be tlpcd. Thc larger the daabase becomes, the srnaller the
confidcnce inren al. becomes. Basad on tle ibo.ru caloutatior\ by extension we can
excluds 99.90% of the po'pulation as contributorsof the qucstioncd smpla fba99%
oonfidencc irtenml is 0 - 0,I2%, This is interpreled in the following way: there is alYo
chance thar the Eue frequency in the porpulation cxcceds 0.L2o/o.

In tbe Dresert case. Statc of New York v. Porco:
'

The partial uritochondrial DNA sequ€nceobssved in the 26I3Ql sample end 2613lfl
Chrirtopber Porco known hae beea obsarred 12 limes in the curredt database where
N=4,839. The r:ppcr borurd frcquency for the 95% oonfidence intcrval for a tJpe tt'at has
not been obscnred before is0.39Yo. This mems that there is a 5olo chaocc that ihe tnre
ftequency in thepopulation orceeds O.39%. For the 95% confidenco interval therefore,
we can exclude et teast 99.61'Aoftle populatiorr as hrving this rnitochondrial DNA typc,

The ripper bormd Aequmcy for frs 99% confidence interval for a t1rye that has been
obscrved 12 times bcfore is 0.43%. This nreans fhat *rerc isrTo/o chancc that the true
frequency in thepopulation oxceeds A.43%. For tbe 99ahCt,we can exclude at least
99.57Yo of ths population as having this t1ryc.

fr\ n^!I-

p.3

Terry Meiton,Ph.D
Forensic Exrniner

612t06

d*14
UA'ab
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Mltotldn$ tecnnslo$*. LLC
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Case2613

Juno 23,2005

D.rveRosti
A ssishni Distrist AttornoY

O ffice of tbc Distsict AfiomeY
' Albany Couoty Jtdicisl Center

, 6lndge Sfect
AlbanY'I{Y lYLaT

Re: Stste Police Lab number 0418415, toll tioket 
-

ne,
cEr Juilc ?, 2006,MitotpingTccboologies, L&c rccoived.viauPS 12 l2O 127 03 4120

gSaO fitffii the NYSP fli-iit Investigetion Center thc follor+'ing itenrt:

1) One DNA Bucoal Swab Cotleotiou Kit box sealed with evidance tapct fabeled in-' 
fart;'ttotoiriA#"r*o neffy Sqack". This saurplc wss desiglltgd 2613K2'

2) Orre DNA ilA shrrb c"ioti.p rtt bo: rq!$ with eridence kpe, labeled in
" prrt .?orro ff"triJa" Ui*t 

"g 
U"ofototl '. Tbis srmplo'was designrted

2613IL,.
3) Ouc DNA Bwcrt Swab Collection Kit box sealed with widcnq tape' labeled in
"' "':';;;"-fi"rioiA. ii#G. Buono Sr."- This saurplc was designated

l6tlK+,
4) Orre DNA Buceal Swab Co-lleotion Kit box sealodll'ith evidenos trpg labeled in

part .?orco fioririAo Crai' Steuug". This sarrrple wae deeignrted 2613K5'

5) One DNA d;0al i"'uU Colt*tion trit io* su"leO witb cvidsilce tape' labelod in

" ;;i.";rJx;;riililhR. FJi*". Tbir samplewas designeted 2613K6.

0n June 13, 2006, Mitotyping Technologiel, LLC receivod via I]PS lz I20 |27 0l 4129

t)T8E frorr tncfWsf-iaiinsfi hvestigalon Ccntu the follotving itcrr:

1)oncNewYotkstateDNABuccalswabcollection.Kitboxseal€dwithcvidenoe
tape, Iabedhffi;ilo HomicidE KucnRussell"' Tlis smple was '

doeignated ?613K7'

DrnJune14,2006,Mitotl,pingTeehnologiar,LI,C'""uiY{vieUPSLzl20'|27014289
0449 ftom th, Nysp'i;;;;fi invcatig*ton Center tbc following itcnsr

1
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: ' ; Cage26l3

lt) oou N*, Yo* Stats DNA Buccll swob collcction Ft fo* scaled with widenoc

, 

-' 
trp;. rituuurui in prr,:pot* Homicidc Cteryl Moorhead'. firis srnplewas

desigusted 2613K8.
iZt One New ysrktiJ*u ONe guccal Swlab Coitection Ki! bo* seald with widenoe

' " 6;.' ii rilrLt i" e.tt;HomicittdAss$lt uran uuntsd" This sample was

;disignatEd26l3K9. l,,
:l

Od Jnuo 20, 2006, Mtotypine Technologies, LLC d*ciwd q UPS lZ 120 L27 01 4142

d;ii fiom ilt. misp foi&ttii Investigatlon Cortcrthc following iten:

t) onE New York stete DNABuccal $wab cotleotion.rirlo* gealedwith eudenco-' 
t"po, Xit f"U.rJ ittffi Tt*9_Homicidc ChristopherPotco'withyellow bar

ffi sbcket dbd-di'; part "04HL-04740#288'1 This sanple wa'r dcdgnated

2613K10.

It was r.equested dhat tlre laborrtory d*ulop mitocbonftiel DNAprofilcs from these

atditional hoo^ t*pLu *C *i.p* thi p'mfilcs to thc prwiously^{eycloneA. . .

ftt";h*drial DNA pfo-nU of the question"l tott titt ot to dctemiu' if they could bE

;;;ildJ* *re comitioi "itioro'glttt 
matcti.al on tlre quSlioned toll ticket smplc

GE;6* r-p.rt aitrA;*o t, 260-d). Sarrrples new to this round of tcsting uc

bolded.

!$tochondrtrl D,NA (l,ntD, NSr Anrtwls 
,

lrll known surplcs werc analpeat individually agcor{i-ue to standatd Drotocol' FT t",
t fnre-I$ sarpte., a pJiti -one ** a'iyctope-u- !r :9p;1fl b ihe gueetioned

;rfi lirkd n*tpd drf;fr-ri.g iuof.otAu positi.ons i 5 598'1 6400 (INl only)'

Iror thB 26l3Kl0 Aanple, a corrylste mitochondrial Dil'Ap-rofile,was obtaine4

crompisirrg nuof *tuJf JJti-ooJr ig g g- i 6400 Oypttv5+le tegion I ; I{1/1 ) rnd

;ilffitilt-trttitions g0q0? (hypervatisblo tegion 4 Hvz}

.'Ul reagent blank negativc cothols and PCB negarivcs thtacconpanied the samplee

lbroughoutresriDg t"inui"un n* of oooU*i*tiil.DryA, faUti-t strows tbe nuclcotide

ri'bgriturious *i.tr oilt'iJiii ri*Joa pttUfi.nfr 1eferetrop sequenco for the ranrplcs in

t'his cgse.

2
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Case 2613

;

Trble l. Csse 2613: Nucleotide subetitutims in HVI and HVZ for tamples 2613Q2 and
l,

2(,

nBans thst at positiot sequencc
le

no nucleotidc a$dthp nuoleotide in the samPle is an insctti@-

the nucl€otidc is
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Case 2613

{nrl) means not detennined'
iii;*"t both m A nnd aGwcreobservcd'

ili;;*t totrt 
" 

c and eT wefic obsenred'

f*'t mpurr thst l€{rgh;tttopi*ty* obspreed in the homopolymeric C-sb'etch

Lsociated rriththis aite iathis eauple'

!g qeroreteilon 9f RstuiB

Ttre mitochon,ddat DNA profiles of 261310, 2613K.4, enll6TK? arc difieront ftom the

mitochon&ist DNA;;;fil "tiiilqz. 
fir#fore,:KlUy Sgactt' Jmres G' Blono St"

Ksrcn Rus5oll, and Ui"it iil.tit ta i.lk""t te eT cluded as the contdbulot of the

tiofo$.tf m"i*itl recoverred frotu tlro toll ticket'

Ths oornperieonr ofthe 2613Q2ro! tiok* sampleto-tllc $gwrr.rerercnoo 
semplos of

lvtichacl Meclotosh, Craig Slczdt John R. i"ftin, Cryt.*ryOcr& and Utfrn Mnp$ar

(1fl3l$, K5, K6, nl, ail rc ) xe aconiii;; rheri is only a single nuclmtide

d-ffrrenoe betwccn eecb of these knorrm *pi* and the to{ tigka sryple (2613Q2)'

According to ourrenffiddfi;thtt singt: difference must be interpreted as

irrconclusivc. Iloww€,t, it should be noteo r,ttat none of tlmc,knovrn smplos had tbe

ilffi'ffi;i.itdl r"u]lirton that was prcscnt in the 2613Q2 toll tickct surple'

Thc mtDNA profile obtriued ftom the ?61lKl0 known rarpte is the nrnp n3 tho profile

prwiously obtaincd fuOo 26l3Kl foown .ample &om Ctrri'tooherPorco' All

nrwiors conclusione regerding Arc faUw, io o"Jf[iiFotoo and his matsrnBl rclstivos ee

il;'#;r;ffi;bi;iffJ rn#€'i* on rhe ton ticket are rurchanged

Ilnlees otber arrangements 8rB made in advancp, wc will rotum all rcrnaining widtnce to

i*.,tf*ittios agenoywithin 30 dapviaFedEx' '

liincErclY,

Ph4e4
(Ianty A. Hollan4 MPH
(]uelityManager
Itortnsic Exaniner

C1,14{itr=
TcrrYMeltog Pt'D
labontory Direotor
Forensic Exasrinor

)End of RePort

lEnclo$re: Invoice.

4
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Case 2613

Juna 23,2006

M}mydng TidlnoDElEs, LLC

2565 part Cantar Bhd,, Sutte 200 . $i8t0 colleEe, PHlnf,!'htrnlil LtsA 18601
. wwur-mhotyplng.mm T814'861.06?6 F:814.88L05"r8

$8,000

$t,5oo

DrweRossi : i

Atsistant Distict AttomeY
O:fipe of theDistrict AtlorueY
Albany Cor$tY Judicid Cc,nter

:

6:i.odgc Stnet
A.baiy,ltY 1220? :

R,i: $trte Police t at nrrmbcr 0418415, toll ticket

Invoice #2 for Mitotypiqg Tecbnologics Ceqs Numbcr 261 3

h.rroice for milochonrlrirl DNA analysis in the abovereforencoil casc:

Eigbt (S)*nourn snuPles @ $I'000

Orre knonrr sanrpte @ $1,500 :

TOTAL

IIIN 25-1s18743

$9,500

Ieyrbb or rccstpL Plenrs mnlc pr}|bte to MitotypingT*hnologie$' LLct 2565

i'"ln Centor gorilwara' $utte 20G Strt" co[egg PA 16801

5
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T-rl L COLTE CT OR TOUR OFD UTY REPORT (TDR
T4-63'10 (2l20ool

c

N

TollAudit

EW YORK STATE THRUWAY

2 - Division Toll

AUTHORIT./

C 3 - Toll Staiion
in Tri licate: C

LANE LOG USED? N YES, ISCC attached)

I

NO

{{ /) >Y
TEMPOMRY CARD # (lf Used)

work as as any issue(s), You wish to to att you r oll

Li5t occu rrence at might cash or balance of your
ny

Tol Plaza r or the Toll Audil Section
Division lVtan

REIVlARI(S:

Money Bag Number(s)
ON

LANE .TIME

LANE TIME TIME TIME Number Number
Number

t)aocI
.VVm

/)VTD
cJ 5f3

T---'1-

leclor

The
amo

G NDFU RANSFERTC N EHA
The underscollector

Amount
CDlleclor#

irom aofverifies

SIGNATURE
to

Colleclor #COLLECTOR'S SIGNATURE

statedverifies

cgrrectness on to the est of my

SIGI'IATURE363



" .ltlajor Crime Lead Sheet

Title, Lead Number

Porco Homicide 104
Assigned By Date Logged ' SourCb,:.

I Bethlehem PD

ofJicer:I 'r', ' '

lnvestigation

Target

I Atu,l,* I

Lead fnstruction
PLETE TIMELINE.

List Attached.

an ltem or Evidence was
.. i :..:

nlReviewed By: Reviewed Date: ,i Ongoing Lead

364



l'11

Unil'ersity of Rochester Ivitness Time-Line.
r ill

Clrris is :rt "L'lilpter" 
1 t(nrnre not t'rn dep.)ll:-'i()-l:li) P.\l

Sitturclar'. \or eurher llrlt

l0:0() P.\1.- l:(X) .{.i\1.- C'lrris is ilt lounsc. l.lonathan.lochnorvirz-Kahu)

6:00 P.,\1.- chris is seerr ar _? (Jonathau Jochnorvirz-Kahn)

l0:i0 P.\1.-l:00 A.ivt.- Chlis is seen otTand on in hall of domr (lvlathew Ambrosio)

Sat. night- Chris sleeps in his roorrr. (lv{atherv.{,mbrosio)

Sundar'- Nor ertrber l-l'lt

l0:00 A.r\,1.- Clrris is on canrpus (Luis Ortiz)

ll:--i0 P.NI.- Chris is in his roont. (fv,latthew-Ambrosio;

l:00 P.\1.--'i:00 P.\{.- Chris is at ti'atenrirv chapter nleering (Luis Ortiz)
l:10 P.\1.--'1:0U P.lll.- C'hris is at tiaternitv chapter meeting (Jonathan Jochnorvitz-Kirhn)
l:00 P.i\l.- -l:00 P.N'l.- Clrris is ut tiatenrit-v chapter neeting. (Aaron Oliver-Olsen)
l:00 P.i\1.-l:00 P.lvl.- C'liris is ar ti'atemit,v chapter nteting. lBenjanrin Soler)

-l:l-5 P.\1.- Chris is in tlre lounge area of lv{unroe (Daniel Boyar)

l:15 P.lvl.- Chrisis at the pool complex on the universit.v grounds.(Brandon lvlustardo)

5:-10 P.l\1.- Chris is in the pool area- (Kevin Klein)

7:00 P.\1.-Chris is ;rt his llornt lotirl at \.lurrnrc (Eric Rivera)
7:0U P.Nt.- Chris is ut his donn roorn ur i\lurrroe (Vlanherv Anrbrosio)

8:05 P.i\1.-Chris is spokcrt to at '.) (ELic Rivera)

8:10 P.iv'l.-8:40 P.lvl.- Chris lcaves afier having dinner. (James Travis-Thompson)
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t):(lu I).\1.- t'lrris c:rrs .lirrrrcr:rr \\'ilson C'r)r'r'rnrr)nS t\tarshall Crunriller)

9:-1ti P.\1.-('liri. i.s irr iri..l,tlnr rrrrinl rr1,1'l.i;ir urr ltis ctrrrrputel. (.lasorr \\iortharn)

Itt:tttl l).\l.-C'liris i: irr.ltrrrn rr)r)rtl-lert\es (\latthe*..\rnbrosic)

l():0(J P.\1.- C hlis is rlkcn rt-r his.l,-'ep r\llrshallCrunriller)

l(,r:-lf t P.\1.- Chris is L)Lrr in rltc lrlunge. (.lason Worthanr)

l0:-10 P.\1.- C'lrris is irr rhe hlll (.lasorr Norirk)

liJ:l() P.\'1. -('lrris sr.r-rs lr,.'is rrorried thut he ci.u'l't set in touch rvith his parents. (ivlarthew
AniLrrosio)

l0:-l5ish- -l:-ll0 A.\,1.- Clrris is NOT irt the lounge. (Jasop Novak)

I l:i0 P.i\1.- l:00 A.Nl.- Chris not in loun!.Ie. (Thomas Porvers)

I l:-l-i P.ivl.- l:-l-5 A.\1.- c'lrris rias Nor.in rhe lourlge (christopher Hatas)

i:-ltl 1.51.- C'lrrisis Nol'in the lourrge. tTlronras Porvers)

-{:j0--i:UU A.\1.- L'hris is n()r, sccn in tlre louuge. (Benjanrin Soler)

\londar. November I -i'l'

t):10 A.\1.- C'hris is on cttuclr in lounse. and sa;*s lie slept there. (Christopher Halas)

lU:0U .{.\1.- L'hris sgen in the lourrgr-'ot'Luis Or-riz' floor (Luis Ortiz)

Itl:-ii A.\1.- Chris is seen irr lounge. (Thomas Porvers)

I l:00 .{.N|.- Chris corttplaitrs tlrat lre carr't get in contact rvith his parents through house
phorre or cell phones. Regional director sugsests he cal a neighbor. but he says he wil
utier i.r t'erv minutes. (Luis Ortiz)

I l:0() .\.\1.-ll:0t) l'.\1.- ['hris is irr lotrrrgc. tlrr..n 
-sr)es 

ro get lurrch with Kahn at Mlelora"
!-\prcisillg \\\)r'r'\ tltat lte is cirllinu ltis nttrnr and clad at their oftices and on their cell
pltottcs. urtd he can't rclrch thcrn. Clrris chariges lris mind about lunch saying he doesn"t
tcel weIl. l.louatlrau .lochrrorvirz-Kalru)

I l:i0 A.Nl.-ll:0lt P.i\1.- Chris is irr dornr roont. (lVlathew Ambrosio)
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ll;0t) P'\l'- c'hris is scctt rr:rlkirt'.1 ttr l1ss1.1',. su.rs lru'is still tbeling sick. (.raso,., \\.qrp111n1111

ll:l: l'.\1,- ('lrr.i., is.rgg11 in rltc lt,ungc rrl. \lunicre builtiing. t\tarshall Crunriller)
l:l-i P'\l'- c'hris is scctt.itt lourtgc rrrrsir.le.t'\larshall crunriller.s suite. Cliris \\asctrntplitinirtg thar lte cottltln't.t...-.t', his parents arrd rre rreard there rvas a rromicide on his
ll!:r'i;,rt|i,:.1]t:::;::T 

arricles online. chris rherr g.o o pr,on. cau. He hangs up and

l:l-iP'\'l'-Chrisreceirescall i't'oo'l'I. Atiercall hesa.rsrrisparentsaredeacr.crrris,r.esirttoltisrr:on:andlras..BethlcltcrttPtlliceiif,'i..:r..o.'i.,i'i.",Worthanr)

I
:
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I. EXECUTIVE SUMMARY

The Inspector General determined that at the instigation of Joseph Catalano,

Assistant Vice President of Collection and Default Management of the New York State

Higher Education Services Corporation (HESC), HESC employees Dantaida de Guzman

and Mattie Douglas took unlawful actions to provide preferential treatment to Michael P.

McDermott, a former Albany County Assistant District Attorney, to reduce the payments

McDermott owed on his defaulted student loans.

The Inspector Geneial also determined that de Guzman, with Catalano's approval,

unlawfully waived legally required collection fees on the defaulted student loan of HESC

employee Brian Cox.

The Inspector General further determined that HESC employee Donald Traver

made false entries in HESC's computer system to thwart the transfer of defaulted student

loans to outside collection vendors.

HESC and the Federal Family Education r,oan Program

HESC serves as the guarantee agency in New York State for the Federal Family

Education Loan Program (FFELP). Under FFELP, loans were made by private banks

and other lenders and guaranteed by federal funds. Among its responsibilities under

FFELP, HESC engages in various collection activities on defaulted student loans. In

aocordance with federal law and regulations, HESC assesses a collection cost on all

payments made by defaulted borrowers, most recently amounting to 15.65 percent of
each payment. 

:

To assist borrowers in financial distress, HESC is permitted under federal law to

reduce the defaulted borrower's required payment in certain circumstances under the

'oreasonable and affordable" program, if the borrower qualifies. Under the "reasonable

and aff,ordable" program, HESC could allow a reduced payment plan for a maximum,of
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)newal,iftheborrowerproVeshisorherinabilitytomakepayments
one Year' subject to rt

as due and provides documentation supporting their qualification'

Michaet P. McDermott

MiohaelP.McDermottservedasleaijprosecutorfortheAlbanyCountyDistrict

Attorney,soffrceinthe2006trialofChristopherPorco,whowasconvictedofmurdering

his father, Peter Porco, and attempting to murder his mother in November 2004 in their

homeinanAlbanysuburb.Catalano,afamilyfriendofthe|orcos,testifiedasawitness

forprosecution,andMcDermbuandCatalanobecamefriendsduringthetrial.In

November 2006, McDermott left the orurrca anorney's offrce for private practice with

an AlbanY law firm''

McDermotthashaddefaultedstudentloanswithHESCsincelggl.Between

1994 and 2007, HES. took various appropriate collection actions in regard to

McDermott,sfailureorinabilitytomake'ounou,'"nts.However,commencinginMay

2007, afterthe Porco trial and Catalano,s. intervention, McDermott started receiving

benefits to which he was not entitled'

InMay2Q07'McDermottcontactedCatalano'.who-::t*ttpositionhas

authority to waive fees on defaulted studentt"T"",:'.Tt":,:.il: ;"";Tirlr?; tt
McDermott told Catalanothat he was having difficulty repayln

CatalanocouldprovidehimwiththenameofaHEscemployeetowhomhecouldspeak

and whether catalano could 
,,herp him out.,, catarano put McDermott in coniact with his

subordinate de Guzman. Catalano directed de Guzman to ..d'o what you can for him,,' 
.

which de Gwman understood to mean' ";;;"t*ake Mr McDermott's life easy' ' ' ' "

'ingthisdirectionfromCatalano,deGuzmanimplementedareduced' After fecerv 
gh McDermott failed to provide required

payment plan for McDermott' even thou

evidencethathewasentitledtothisu"n"r,tduetofinancialdifficulty.[nfact,

McDermott was in private law praclioe earning substantially more than he had in

2
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government service. By 2009, McDermott was making over $78,000 more than he had in

20;06. Under the improperly granted reduced payment plan in effect from2007 to the

present,McDermottwasbilled$400permonthratherthan$l,030

In2007, de Guzman also unlawfully removed collection costs from McDermott's

loan account. As a result, between November 2007 andAugust 2010, McDermott was

improperly exempted from paying $2,1I1.35 in oollection copts on his defaulted loans,

This number, hdwever, is misleading and in reality would be much greater. Collection

costs,are only assessed if a payment is made, so this number is artificially deflated

because McDermott failed to make payments on some occasions and was granted a

reduced payrnent plan as noted above. Between November 7,2007,and August 6,2010,

McDermott should have made at ledst $26,,430 in payments on his student loan but,

because of the special privileges afforded him by de Guzman atCatalano's instigation,

McDermott only paid $13,030, over $13,000 less than appropriately due.

Further, de Guzman and Mattie Douglas, another subordinate of Catalano,

improperly prevented McDerniott from having his wages garnished. McDermott's

account was removed from wage garnishment at least six times from May 2007 to

October 2008, and delinquency or past due amounts were waived. McDermott should

have been required to rhake up these payments, but he was not.

In October 2008, and againin January 2010, after de Grizman had been assigned

to other duties, Catalano referred McDermott's account to Douglap. After speaking with

McDermott in October 2008, Douglas also unlawfully removed McDermott from wage .

garnishment and further extended his unwarranted reduced payment plan.

De Guzman testified and Catalano concurred that she informdd him of the steps

she was taking on McDermott's behalf. Catalanoclaimed that he was ignorant of the

relevant laws and guidelines and did not understand everything that de Guzman was

informing him that she intended to do on McDermott's behalf, That claim is belied,

however, by Catalano's acknowledged expertise and 30 years experience in student loan

a
J
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co'ections and the fact that the two subordinates to whom he directly referred the matter

took similar imProPer actions'

Brian Cox

BrianCoxisempioyedbyHEsCasaStudentLoanControlRepresentativel.

Cox also had a defaulted student loan in HESC's portfolio'

TheFFELPloanrehabilitationprocessprovidesaborrowerwithanopportunityto

repair his or her credit rating. If accepted into the retrauililfoJr program' the loan is

purchasedfromHEsCbyaprivatelenderwhich*'"1:.fortheprincipal'current

;; and t8 5 percent rehabilitation collection costs Th,ell-u*:o1o *":::,::"0

into a new loan for the bonower and the default is removed from the borrowcr's credit

report.

AlthoughCoxlegitimatelyqualifiedfortherehabilitationprogram,HESC

of{icials took improper and remarkable action to remove the rehabilitation 
:."''":']::'

costs whiclr co* *u, tu*n,uy,.qui,ed to pay. Specifically,.de Guzman, after obtaining

;;;;, approvat, unlawfully waived the rehabilitation collection "o*t-::^o,"'s 
loan'

Thisrqmovalofrehabilitationcollectioncostswassounprecedentedthat'FIESC,S

computer system could not process the attempt to remove them. Donald Dugan, HESC,s

DirectorofCollectionsSupportandFederalReporting,devisedamanneftocircllvent
I waiver afforded Cox - HESC was to lssue a

the system's inability to process the nove 
tion costs. On January 23,

check to the private lender to cover Cox's rehabilitation collec

200s,HESCsentachecktothelenderfor$7,150.80tocoverCox,scollectioncosl:S.

Under federal law, HESC did not have the discretion to waive rehabilitation collection

costs

4
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Donald Traver

Commencing in late 2008, HESC began a reorganization and computer upgrade

resulting in changes to many HESC job assignments, which certain employees saw as a

threat to their employment. The employees were concerned that Catalano was giving

their work away to outside collection vendors.

Donald Traver is a HESC Student Loan Control Representative 2. On April 2 and

3,z}}g,Traver made false entries in HESC's computer system concerning 31 defaulted

student loan accounts. Namely, targeting the largest accounts at HESC scheduled to be

sent to outside collection vendors, Traver falsely entered in HESC's computer system

that all of these borrowers had been contacted and had promised to make payments, thus

removing their accounts from being transmitted to the outside collection agencies. In

reality, Traver never contacted any of these borrowers. When confronted by another

HESC employee about his actions, Traver declared, o'Joe Catalano is trying to take our
jobs and refer them to the vendors.. ," and that he took his improper actions to save jobs

at HESC.

his misconduct by causing

firrther false entries to be made in'the system pretending that the prior entries were made

as part of a "pilot program" and the resultant letters sent to borrowers in error.

At the time of Traver's fraud, the 3l accounts were worth over $1.25 million. His

actions delayed, and in most cases obstructed, HESC's collection activities.

Inspector General's Recom mendations

The Inspector General recommended that HESC take appropriate disciplinary

action against Catalano, de Guzman, Douglas, Dugan, Cox, and Traver, The lnspector

General also recommended that HESC take action to recover improperly waived or

reduced payments from McDermott and Cox.

5
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ThelnspectorGeneralisforwardingthesefindingstotheNewYorkState

Attorney General,s office and the New York State Commission on Public Integrity for

review

I
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II. INTRODUCTION

Allegations

Beginning in April 2009, the Inspector General received multiple anonymous

complaints that the Collections Unit at the New York State Higher Education Services

Corporation, under the supervision of Joseph Catalano, Assistant Vice President of
Collection and Default Management, afforded selected borrowers who had defaulted on

their student loans preferential treatment based upon their acquaintance with either

Catalano or his subordinate, Dantaida de Guzman. The first anonymous complaint was

referred to the Inspector General by HESC Acting President Elsa Magee and Chief

Financial Officer Matthew Downey. Specifically, the c,omplaint alleged that HESC

employee B.rian Cox was not required to pay collection costs on his studertt loan while all

other borrowers were assessed the fees, During the course of the investigation, the

Inspector General discovered through another anonymous source that Michael P.

McDermott might have already received preferential treatment, similar to Cox, at the

behest of Catalano; The lnspector General received a subsequent anonymous complaint,

forwarded by Downey, that HESC Collections employee Donald Traver made false

entries into the HESC's computet system to thwart the transfer of defaulted student loan

accounts to outside collection vendors,

Background

HESC and the Federal Family Education Loah Program

In order to understand the undue benefits conferred upon McDermott and Cox, a

general understanding of the gu'aranteed student loan program as admlnistered by HESC

is necessary. specifically, a discussion of the various programs which defaulted

borrowers may attempt to avail themselves of, the strict prerequisites for qualification for

these programs, and the costs associated with these options is required.

7
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hed bY the Legislature of

The Higher Education Services Corporation was establis '

theStateofNewYorkin|gT4to,amongotherthings,::TT,Tfederalstudentloans

undertheFederalFamilyEducationLoanProgram,34U.S.C.$107letqeq.TheFFELP

programwasestablish"o,n,nu,asthesinglelargestsourceo|fundsforeducatton'

Under FFEL', loans are made by private ulnr., *a g,,u'u"t1d uv federal funds' The

processisadministeredatthestateandlocallevelsbyguarantyagencies;inNewYork

TIESC serves a-s such a guarantee agency'l

iC does not loan moneY to

As a guarantee agency under the FFELP nro*t*T' :".
any individual borrower.2 Rather, individual banks make loans to student borrowers and

HESCguaranteestheloanatthetimeitisobtainedbytheborrower.Becauseofthis

guarantee,creditreviewisnotrequir|formostFFEL''1".:,whichenablesstudents

who otherwise might not be able to do so to obtain monies to fund their education' After

guafanteeingtheloan,HEsConlybecomesinvolveddirectlywiththeborrowerafter

notification from the lender that the *',o;"' * 60 to:120 days delinquent on repayrnent

of the lban.

orrower is 60 to 120 daYs

once HE s c i s notified 
:, l:: ::*: ::ill;1.11'*"L:;e,, pro ces s, n

delinquent, HESc comrnences tn: ":":l:.t^t 
o ,tr", the borrower back

aversions, uESc works with the rndivid::::ffi1,ffi:::l' 
close its fire and take no

ffJ:ffi"J: ;H::ff :;Jff:ffi;i; ::::::"::::T,, *Hi "
repaymentwithin2T0days,theloani,"o*ia","dindefaultandHEsCwillpurchasethe

loan from the lending institution. Under the FFELp program, the federal government

reimburses HESC for defaulted loans it purchases

of

I
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Once HESC purchases a loan because the borrower has defaulted, the loan enters

HESC's "collections" process. In accordance with federal law and regulations, HESC

assesses a collection cost on all payments made by borrowers, which costs currently

amount to 15.65 pgrcent of each payment.3 The purpose of collection costs is to cover

the expense of HESC's collection efforts resulting from the borrower's default. Although
collection costs, interest and principal collected by HESC are paid to the federal

government (which already reimbursed HESC for the purchase of the loan), HESC

retains a portion of every dollar generated from its collection efforts, Collections fees

represent ihe largest source of revenue for HESC.a For the year ending March 31,2009,
HFSC's total gross default collection revenue was $280.4 million. A total of $344.6

million was collected the previous year.

Under federal regulations as interpreted in various advisory opinions, HESC has

the discretion to waive "in-house" collection costs for borrowers in default under two

scenarios:s 1) if the borrower commences payment within the first 60 days after the loan

is purchased by HESC and makes timely payments thereafter, or 2) when the account is

paitl in full through compromise and settlement. A settlement results in an account being

deemed to be paid in full. Sometimes as part of a settlement, a portion of the collection

costs, or possibly even the interest or principal, are'dcompromised', or .written off.,
Compromise may only occur under specific circumstances not relevant to this report

ottrer than to note that compromise and settlemenf always lead to the cpssation of all

collection activity. HESC has historically applied collection costs to payments received

under a payment plan regardless of when that plan was initiated, but periodically has

waived collection costs when an account is being closed through compromise or

settlemernt.

3 
The collection cost percentage is recalculated on a yearly basis dependent on the cost of loan collection

exPerienced in the prior year, Collection costs may not be assessed.on payments where a couft order
specifically prohibits collection costs or when HESC obtains a federal tax-offset. In order to obtain a
federal tax offset, HESC refers the names of borrowers in default to federal taxing authorities who will
attach fede-ral tax refunds and other federal payments, HESC also refers borowers' names to New york
state taxing authorities, state tax offsets, however, are subjectto collection costs,
" HESC also receives fees fiom the federal government forlts guarantee and aversion activity. HESC
administersstatefundsforNewYorkStatespecificgrant,loanandscholarshipprograms,
5 

"In-houss" collection costs, as opposed to'iehabiliiation collection costs', (discussed below), refer to the
aforementioned collection costs aisessed by HESC when collecting fiom a borrower on a defaulted loan.

g
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oans for a variety of reasons' Most often' the

BorrQwers default on their student loans tor ":tt'":t'::-" "'-tt* for forbeari

reasonprovidedforthedefault.,o:*":lhardship.someloansqualifyforforbearance

ordeferment.lnsum,forbearanceisasituationwhqrealender,atitsdiscretion,may.

allowtheborrowertodelayallorpartoftheborrower,sloanpayment;defermentisa

governmenro,or,o',*ichrequires:'jilfilJ#::-"rffiil,".#l,,ff ilJ'
;i:;l':::ffi ".ilffi J::$:ffi i.*j:'j:l"tt"'"*aft 

erderauriand

these options are usually exercised well before that time'

Toassistborrowersinfinancialdistress,HEscmayalsoreducethedefaulted

borroweros required payment under the "reasonable and affordable" program' also known

as 
,.income contingenf' and 'ltoken arrangement"' if the borrower qualifies'7 In brief'

under the "reasonable and affordable" program' HESC in certain specific circumstances

mayallowareducedpaymentplanforamaximumofoneyear,subjecttorenewalupon

properpresentationofthen.currentfinancialdata'[nordertodeterminewhetherthe

borrowerqualifiesforareducedpaymentplan,HEsCisleliredtoobtainproofof

nnancial ain"urtv' **'' T:::::tffffi: Jffifit*ffiloffi:-
prove his or her inability to make requ: 

tif his or her expenses exceed

plan. A borrower qualifies for a reduced payment plan onll

T5percentofincome,While,withsome"*c"ntions,ontvlecessitiesqualifyasexpenses

for this carcurati*' t3" oi::::,::T,#:ff ffi l: ::n:Tffi::;:'*"'"
For example, HESC does not exammt 

lortgage on a residence as an

payment a necessity and considers any size or amount of n

expense;therefore,paymgnts'ua"onamillion-dollarmortgagearetreatedthesameas'

payments made on a $100'000 mortgage'

see

and

and 34 CFR $

/comPromise'

information on and affordablesettlement/
7 For further

Xiir).

the reasonable

10

program' see
and 34 CFR $

380



Having one's loan placed in default has substantial financial implications for the

borrower. HESC notifies credit agencies of student loans that are in default causing an

adverse impact on the borrower's credit rating which affects the ability of a borrower to

obtain future credit. As an option to ameliorate the effects of a default, pursuant to

federal law as administered by HESC, a borower may have the default expunged from

his or her account (have the loan wiped clean) if the borrower "rehabilitates" the'loan.

The rehabilitation process, once completed, places the borrower in the same financial

position, with the same credit rating, enjoyed prior to defaulting on the student loan.

Under federal law, specific enumerated steps must be taken to rehabilitate a loan.8

First, the borrower must agree to a payment plan. The payment plan may be for either

the full monthly amount due or a reduced amount if the borrower qualifies. The borrower

must make nine out of l0 consecutive payments to qualiff for a rehabilitation loan, After
the borrower makes the required payments, the borrower will be mailed a rehabilitation

application. If the application is submitted and accepted, the borrower must file an

"Acknowledgement of Debt" whereby he or she admits the debt and agrees to pay 18.5

percent collection costs upon the rehabilitation of the loan.e If the borrower is qualified

and accepted for rehabilitation, a lending institution will repurchase the loan if
practicable. When the rehabilitation lender purchases the account from HESC, the lender

pays HESC the agreed upon balance of the loan, any interest outstanding, plus a lump

sum payment of 18.5 percent which constitutes rehabilitation collection costs, a sum paid

to HESC to compens ate the agency for the effort of rehabilitating the loan. HESC remits

the principal and interest received from the new lender to the federal govemment minus

its normal collection fee, but retains the entire 18.5 percent rehabilitation collection costs

paid to it by the new lender. During the repayment of the rehabilitated loan, the borrower

pays the new lender the principal, accrued interest, plus the amount assessed as

rehabilitation collection costs which the new lender previously paid to HESC upon

purchase of the loan. In a successful rehabilitation, HESC is repaid for the loan in its

8 See,34 CFR g 682.405.
' Rehabilitation collection costs serve the same g€neral purpose as regular collection costs: to mitigate the
costs to the taxpayers of collecting on student to-ans, RJtraUilitation c-olleotion costs are paid up froit when
the loan is purbhased by the new lender rather than when the borrower makes eaph payment. 

'
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,

:ctions costs while the borrower has the default

i#Hil',.#trili TJ :H :ll#f ;" ;; ;n *' n" s i'iua'f i'n i s'fhe

single most lucrative debt recovery tool for HESC'

e 0 day s 
1,,, *r.* 

i*":, 
*1,: 

:."Ti.ffi :: fjjiff]:trJ:,H::'fi : il:: -
with the borrower, promises to pay' payn 

ed for a maximum of 10

will retain and work the account' Payrnent plans'are establish'

yearswithl{EsC,ortheborrower*uy*n,oridatel2or'rehabilitatetheloanwith

HEsC,sassistancetoobtainalongerpaymentterm.IfHEsCisunsuccessfulinits

collection efforts, it may refer the account to one of eight private co'ection vendors

currentlv under contract with HESc' t"" has emploved:iilT;":;;:"#"t

over the years which are only paid if they collect on a'n acgot

percentage of the amount they corect 

";n;"f's 
fee is less than the arnount paid to

HESC bY the federal govemment

iemi-annuallY' Its daY-to-

' HESC is overseen by a Board of Trustees which meets s

day operations are run by a President' 

= 
3.""it"t 

u'1"'ll"jident' and various other

staff. In 2009,I{BSC;ployed 
atot4l of approximately 600 staff'

'ssistant 
Vice President of Collection and 

'
Joseph Catalano is currently the A 

ment with HESC in 1980

Default Management at HESC' Catalano commenced employ

aspartofitseccountingUnit.HerosethroughtheranksatHEsCwherehisduties

included, among other things' training u* * *'"pliance with state and federal

t2
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regulations regarding student loans, drafting HESC policies regarding collections, and

managing in-house and outside collection activities. ln 1994, Catalano accepted

employment with the State University of New York in Albany where he was the Director

of the Student Loan Service Center, which duties included loan collections. He then

spent five years as the Director of Collections at Solomon & Solomon, P.C., a rnajor

private collection vendor in New York, where he continued to work on student l6an

collection, In 2000, Catalano briefly left the collections field before returning to

employment with HESC in2004. Since 2004, Catalano has been in charge of student

loan collection at HESC. Based upon his decades of experience in the field, Catalano's

knowledge of the student loan process and HESC's policies and practices is vast. Robert

Butler, HESC's former Chief of Operations and the staff member who recommended

Catalano for his current position, informed the Inspector General that;,'ofCatalano] knew

his business, he was perhaps one of the best people" in the field of loan collecJions.

By virtue of his official position at FIESC, Catalano has considerable authority in

the utilization of collection tools to obtain payment on student loan accounts and

possesses the ability to settle student loans and to waive fees, interest and principal when

the.loans are paid off. Although his'official status affords him wide latitude, Catalano's

authority is constrained by federal law and regulations and HESC policy. Depending on

the nature of the contemplated settlement, Catalano may be required to seek approval

from his superiors, including the President of HESC, in order to take action to mitigate or

settie a loan. When interviewed during this investigation, Catalano claimed that he is not

conversant in how to use the various HESC computer systems and admitted to the

Inspector General that he directs subordinate staff to make entries in the computer system

to carry out his directives.

Dantaida de Guzman was the Director of Collections at HESC reporting directly

to Catalano until late 2009. She is currently in charge of HESC's Aversions Unit. In
200:/, Mattie Douglas became Catalano's assistant. She has since been promoted, but

continues to work for Catalano in collections. For all events relevant to this report, both

t3
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-t^^ {-r n worked sPecific

de Guzman and Douglas took direction from Catalano and oftel

accounts at his behest'

Scope and Methodology of the Inspector Generalos Investigation

In order to investigate these multiple complaints, the lnspector General took

notuntu,v,,*orntestimonyfrom3Twitnesses,includingHEsC'scurrentandformer

management staff and other key individuals. In addition,..l",ln,o'.'or General consulted

the u.s. Department of Education for this 
1et:1; :,^"1:t:i::#:;T;::ilil:'

multipletimes,astheypossessedinformationrelevanttomore[naIIUrrgJuvJvvtE..-

investigation.

ctor General examined
r with testimony from witnesses' the lnspe

In conjunctior

approximately 5,000 documents obtained from HESf -::^T: policies' memoranda'

internal and external correspondence, tjephone records' personnel and disciplinary files'

financial documents, training material, and staff e-mails, as specific communications

wereanintegralpartoftheallegations.ThelnspectorGeneralalsoreviewedthousands

ofpagesofstudentloanfinancialrecordsfrommorethan40borrowersgeneratedfrom

HESC' s computer'systems and microfilm records'

HESC Chief Financial officer Matthew Downey, counsel rhomas Br;nnl and

cuffent Director of colrections Frank Brockley cooperated fu'y in this investigation and

assisted the rnrn"rror"o"rn'lii *ni.n" **rnretatil ot"t:-:.r"cords and financialdata

used in this report. Acting President Blsa Magee, Downey,,Brennan and Brockley rrre

also responsible for ongoing reforms at the agency'

'ftware 
systems which are reievant to this

. HESC maintains two computer sofiwarc "1"-"'",.'l;;:" -^^, ""^ has been in use

investigation..Thenewsystem,theDRssystem,isacollectionstoolandhasbeen
. 

at HESC since late 200g and, as of late 20ag, allcollection activity has been migrated to

theDRSsystem.Theformercollectionsystem,theDMCSsystem,isstillinuseasthe

accountingsystemandofficialrecordofHEsCactivity'Thereisnoseparatepaper
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record of HESC activities pertaining to borowers' accounts other than retention of
incoming mail. The DMCS system has multiple internalreports. The Inspector General

utilized three main repoft screens in its investigation: the case comments screen, the

critical change sqresn, and the transaction history file. HESC employees are required to

record all contacts with borrowers, by letter, phone, or email on the case comments

screen. To the extent that any change is made to an account beyond a mere comment, the

critical change screen automatically captures the change and logs the computer

identification code of the person who made the change. The transaction history file
shows billing amounis and payments received and credited to the account,
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III. FINDINGS OF THE INSPECTOR GENERAL

- --ll-r

AbuseofAuthoritybyCatalanoanddeGuzmanRegardingMichaelP.McDermott

I his wife brutallY assaulted
' 

Oo November 15' 2004' Peter Porco was murdered anc

in their home in anAlbany suburb" Porco's son' Christo:n:'' *ut tried during the

Summefof2006andconvictedofthecrimesofMurderintheSecondDegreeand

Attempted Murder in thp Second D"s"' ;;Ot::u :t::::Jffil:";:::;:t "-

the prosecution was catalano' a familv friend 1f 
the t*::::;;; 

;;;t' father'r3 rhe

conversations with Christopher Porco around the time of his 
Chief

. the case,for the Albany county District Atbrney's office was I

lead prosecutor inthe case'for the Atoartv 
:::J ,,. Novernbe r2006,McDermott 

left

Assistant Districj Attorney Michael P. McDermott' In Nove

theDistrict Attorney's office fb' p'i"u;;;ce with an Albany law firrn'

McDermottandCatalanoliveinthesame^li:lsuburbwherethemurdertook

place. Both men testified that thev,dia no',"""'"i::llil"r:::::Ti:;i'::;""' *

*ii*::;x:,lffi lffhfi ;i'C*:#r***:n'i:,**
during the trial' At some point' McDermott became aware

HESC, and he retained Catalano's direct telephone number atwork'

)ermott''s

McDermotthasstudentloansindefaultwithin}IESC,sportfotio.McD

loan balance as of August 2010 i, ssq,rqz including $8,195.?6 of accrued interest'

McDermott,sloansoriginallydefaultedintggt.McDermottfailedtomakepaymenton

his roan and HESG took a judgment against him in 1994. HEsc received payments

through the Ahany county Sheriff s D"purtr"nt cotection processes at such times when

McDermott was employed and the Sheriff s Department was able to locate him' In 2002'

atMcDermott,siequestandwithhisassurancethathewasgoingtoconsolidateor

rehabilitatehisloart,HEsCvoluntarilyagrqedtovacatethejudgment.oncethe

Times Union, JulY 17' 2006'

t3 Porco FamilY Friend Testifies, AlbanY

16

386



judgment was vacated, McDermott again failed to pay the loan and refused to enter into a
consolidation or rehabilitation. In April 2003, in an effort to avoid garnishment of his

wages, McDermott entered into a reduced payment plan with HESC and made some
payments. At the time of the Porco trial in 2006, McDermott was making payments

under a properly approved reduced payment ptran.

After the trial, most likely in May 2007,14 McDermott contacted Catalano,
McDermott told the Inspector General.that, "[My] student loans have been an issue since
after'I graduated from law school." Through the years, McDermott spoke to several

different HESC employees regarding his loan, including de Guzman, Deane Fish, and

Robert Bates. By mid-2007, Fish had left HESC and Bates was deceased. McDermott
expressed frustration with using the I -800 number automated system at HESC, testiffing,
"It's a nightmare. So I was always looking for somebody who's like a live body that I
could deal with," Interestingly, McDermott did not explain why in 2007 hedid not
directly contact de Guzman, who had previously assisted him for years with his loans.
Rather, McDermott contacted Catalano. McDermott told the Inspector General thato..l
don't even remember having anything but a very general conversation with Mr. Catalano
saying, 'Listen, I've got these student loans - trying to deal with Higher Education is a
nightmare, is there somebody that I - a real, person I can speak to?, - and then having
him put me in touch with Ms. de Guzman." When asked why he contacted Catalano,
Mc'Dermott stated, "simply because I found out he worked at Higher Education and he
was like a person I knew I could call and say, 'Have you got a name with a phone number
besides an 800 number?,,,

ra McDermott and catalano both testified to the Inspector General that the contact was made after the trialconcluded, but neither was able to pinpoint the date. Their testimonv-irtuiilr" conversation occurred afterthe concnlsion of the triar is confirmed by the evidence, In additionio;JG;;;;;;;t,;il;;
catalano referred to McDermott * a p"tion who l?9 ueen prwiousry empioygo by the District Attorney,soffibe, HESC records assist in narrowing the possible dates when fltil dir'""si"n occurred. upon rrui"*of the file, the Inspector General determined that the most likely tilne-fot tfr" contact is between May l,2007, when de Guzman noted in McDermott's account that she was awaiting financial documentation insupport of an application for a reduced paym-gnt plan, and May 7 , 2007 , ;i;nshe made a contradictioryentry in McDermott's account alleging that there were new rules and no documentation was necessary. She
91h9t granted MbDermott,a reduJediayment amount of $400 fo, t,"o yruir, a period inconsistent withboth federal regulations and HESC poiicy.

17

387



t of his conversation with McDermott'

. 
",", 

*l,lT*ffi H;;ilffffi ; d*:*:i;."X :ffi :: ;;'
andMcDermottcalledandinformedhimthathewashaving..financialtroubles],and

asked if ithere are any opportunities" and "is there anything that can be done to heip out

in this case.,, Catalano averred that he informed McDermott that he did not..want to get

invglved,,duetotheirfriendshipandthathewould..handitovertoanotherdirebtor',and

"I'm sure that'' * *n''",":1il:: ;#"T:,ffiT,:il:;;:il::T"
. , appropriate, you know' to help you rn

AfterCatalanoandMoDermottspoke,Catalano**i"::uhissubordinatede

Guzman. De Gwman recalled initially ,"""i*u the account from catalano' describing

their conversation as follows: f"Taida' ""** "tt.n',--:].y;T:Hn:::t;; "

il*"il{*:;ff:"J':F'#;:;:!:I;' 
n" said weII he s

that guy, n' *o'otatio-'lt'' nol :"'; 
:atalano 

admitted giving the assignment to de

Guzmano testifling' "I totd Tardl 
:::1: 

care of it and I wanted to just - mvself from it

,causelknewMikepersorrally,Ididn,tthinkitwou!0".1:n'on,'ut"to,metogetinto

anynegotiationswithhim',,DeGuzmanstatedthatCatalanotoldherto..dowhatyou

can for him"' which she testified she understood to mean' "basically make Mr

the oPPortunities'"

McDermott' s life easy'"

General that she attended the Porco ffial on the.day Catalano testified

B oth de Guzman and catalan o adm itted ttr,1 

: :::::":"."#;il:T"
accountandadvisedCatalanoinseveralconversatio"t':t:::::hewantedtotakeon

McDermott,' u.rrurr. ri"se steps included providing McDermott with a reduced

paymentplan(towhichhewasnotentitledandnotavaillble.:*nobonowers),

removingoollectioncostsfiomtheaccount(withoutanylegalbasis),andkeepmg

It De Guzman advised the lnsPector
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- McDermott out of wage garnishment (despite the fact that any other bonower under
similar circumstances would have been referred for garnishment).

The Reduced Paltment plan

After the conversation between McDermott and Catalano, McDermott spoke to de

Guzman on numerous occasions to obtain assistance with his account. McDermott stated

that he repeatedly requested reduced payment plans from de Guzman but admitted that he

did not provide any documentation in support of his applications.

Prior to Catalano's intervention in2007, any reasonable and affordable payment
plans provided to McDermott were granted in accordance with federal law, Starting in
May 2007,however, after McDermott contacted Catalano, McDermott received
preferential treatment inconsistent with federal law. As discussed above, in order to
quali$'for a reduced payment plan, a borrower must prove that reduced payments are

warranted due to financial necessity. HESC has no record of the receipt of financial
documentation in support of McDermott's request for a reduced payment plan after 2006.
Indeed, according to entries in the computer system and copies of financial data retained
on microfilm, former HESC supervisor Robert Bates was the last person to require
McDermott to provide financial documentation in support of his claim of financial
dittculties' If McDermott had not been granted the reduced payment plan after his
conversation with Catalano,he would have been billed $1,030 per month from May 2007
onward instead of the $400 he was actually billed.

De Guzman admitted that after her direction from Catalano in 2007, she never
asked I\'4cDermott to provide required documentation regarding his financial status to
support a reduced payment plan, In fact, although de Guzman noted in the accou ntthat
McDermott repeatedly told her that his finances had not changed, McDermott, during his
interview, emphatically denied ever making that statement to de Guzman. De Guzman,
equally emphatic, stated that he made the representation to her and that she relied upon
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McDermott,s claims of financial hardship to approve his reduced payment plan. As de

Guzman stated, 
.fle'S a district atorney' I think l'd be able to trust him'"

i --- +^ \ilnr'lcrmott at that time is particularly
t plan to McDermott at tnal rrrrrv ro H*'---

,,*''},1-;::1T;:il'":T:"Jffi ;;;; j*:*:,*.*:j:i*I,:::.-
foramorelucrativepositionataprivatelawfirm'lndeed'notonlygovernment service 

luced payments without any proof of financial

was McDermott granted four years of red 
ent as required by his

distress, but he failed to notifl I{ESC of a change in employm

promissorynote.AboutNovember2006,McDermottlefttheemployoftheAlbany

County District Attorney's office' whel he was earning approximately $110'224 per

year.GivenhisprominenceastheleadprosecutorinthePorcocase'hisnewl

employmentwasthesubjectofanarticleintheAlbanvTirnelUnion.|6HESCdidnot

officially become aware of McDermott,s new job until octobe r 2007,almost ayear after

heceasedemploymentwiththeDistrictAttorney,soffice.HESConlyformallylearned

of McDermott,s change in employment when he failed to make payment on his account

anp HEsc attempted to garnish 
1is lees 

rr"* ot::1:Xl;::",'-*;'# :::1."
HESC was finally advisedby Albany County that McDermt

lawfirm.Notwithstandingtlrisnotice,'i,.o,onot,olthatdateoratanylatertime'

seek financial documentation from McDermott despite the great probability that he was

earning **".*io in private practice than as a public employee'

rectorGeneralreviewedHEsC,srecordsregardingMcDermott,sstudent
.thJosephBradley,.HEsC,sDirectorofRegulatoryComplianl,and

loanaccountwinancialofficer'todeterminewhetherMcDermott
, Matthew Downey' HESC's Chi'el:ir 

n of Catalano and de Guzman'

received 'n*'u'*t**ent 
at HESC due to the interventior

Preliminarily,DowneyandBradleybothconfirmedthlillactionstakenonthe

McDermott account prior to Catalano;s intervention in,2007 appeared lppfopriate'

includingthegrantingofareducedo***.''an.Bradleyconfirmedthatunderthe

- Michae I McDermott 's DeParture Raises Questions

story was

20

picked uP bY multiPle news outlets and
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circumstances fully documented in the file, any other borrower with similar financial
circumstances as McDermott prior to May 2007 would have been given a reduced

payment plan "consistent with policy and regulation." Bradley confirmed that
McDermott provided documentation to HESC in support of his reduced payment plan up
to and including his 2006 application.

Bradley expressed concern about de Guzman's May 7,2007 computer entry
granting McDennott a continued reduced payment plan. Bradley explained, ,,The

collector at the time [de Guzman] on [the computer entry] stated there is no need for
Reasonable and Affordable documents to be submitted and OK,d the borrower for two
years of reduced payment." Bradley continuedo "There is no regulation to waive the
request for documentation and l'm unaware of any HESC policy." Bradley further stated,

"l believe the policy has always been that anything more than ayear,you would ask for
new documentation because there could be changes in the borrower's employment or
dther expenses that would impact the amount." In fact, McDermott changed
employm'ent, as noted above, between his 2006 and2007 requests for a reduced payment
plan.

Consistent with Bradley's assertion, the Inspector General determined that no
regulation or HESC policy suppofted the claim that documentation for a reasonable and
aflcrdable payment plan was no ronger required as of May 2007 asclaimed by de

Guzman in her entry in McDermott's account. Inexplicably, however, FIESC,s

"Collerctions Training Manual" states, "If the monthly reasonable and affordable payment
requested is: $50 or greater, meets the monthly interest and borrower shows hardship,
documentation is not needed." There is no explanation about how the borrower is
capable of showing hardship without providing documentation. As this provision of the
manual is inconsistent with federal law and illogical, the Inspector General sought the
identity of the 4uthor of this soction of the manual. While the actual author could not be
ascertained, not coincidentally, the lnspector General determined that this provision was
placed in the manual and approved by de Guzman at about the same time she was placing
a similar incorrect entry in McDermofi's 

"ornputer 
record as justification for her actions.
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WhileitisnotwithinthepurviewofthelnspectorGeneraltodeterminethe.exact

payment that McDermott should have made * nt'.'::o:lt :::";:l#"; 'Ti'iffi;'
whether McDermott received a payment plan to which nt:u:'t

GeneralobtainedW.2formsandanestimateofexpensesfortheyears200T,2008and

200gfromMcDermott.l,ThelnspectorGeneralconfirmedthatMcDermottearned

substantiallym:remoneyinnrivaten^ljticethanhedidworkingfortheAlbanyCounty

District Attorney's office' In both 2007 and 2008' McDerm;tt made over $40'000 more

in the private practice of raw than he did while employed at the District Attorney's

office. In 200g, McDermott arso taught a class at an areacotege and worked in private

practice making $188'196'87, upo'*'tul'i' tt'O0o more th he made at the District

AttorneY's Office'18

BrockleY' the current

rhe rnspector Generar s:t t:']::: 
;n"ff il"|fr:i,no,'r a hav e been eranted

HESC Director of Coltections' to ascertatt 
cckley compared

a reduced payment plan at his income levels in 2007-2009' Br'

McDermott,sexpensestohisincom"**"",theexnen11:-***"oermottclaimed,

Brooklev disallowed're Brocklev determined tn":' *t'n 
::::fffi;t*;ffioun oo*

allowances, McDermofi was only entitled to a reducea'naVm-e'l

JuLy200TtoJune200s,asduringthatperiod,duetocirclmstancesbeyondhiscontrol,

McDermottwaspayingmortgagesontwohomes,whichisalegitimatebasisfora

reduced payment pran. Brockrey reiterated his position that many of the other "expep'ses'o
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that McDermott had claimed were not necessities and that if he were reviewing the

account today, he would not allow a reduced payment during any of the four years in
question.

The Removal of Collection Costs

In October 2007, de Guzman and McDermott spoke again after McDermott failed
to makp required payments in May and September 2007. Neither party to the telephone

call was able to remember the catalyst for discussing collection costs, but both admitted
that the subject was discussed, Subsequont to this discussion, on October 23,2007, de

Guzmhn made the following entry in HESC"s computer system:

ALSO DISC COLL COST. B VOL PAYES YEARS. ASK FOR COLL
COST. B HAS BEEN VOLTIN PAYING - REMOVE COLL COST

This entry translates from HESC jargon as: "Also discuss collections costs. Borrower
voluntarily pays for years. Ask for collections costs. Borrower has been voluntarily
paying. Remove collection costs."

According to de Guzman, she removed the collection costs because McDermott
raised the issue and Catalano approved the action. She admitted that the entry indicates

that McDermott had been voluntarily paying for years; When asked if that was a truthful
entry, de Guzman admitted that her entry was false, testifuing,,well, no, because he

hasn't been paying for years - he's missed payments, yes." In fact, McDermott had

missed the previous month's payment. Later in her interview, de Guzman became

concerned about her admission of making false entries in HESC's records and attempted
to defend her entry based upon an untenable semantic argument by claiming that when
McDermott actually made payments they were made ,,voluntarily,,, in contrast to
payments obtained through garnishment. Ironically, in addition to the fact that
McDermott repeatedly missed payments, the very reason McDermott was not in
garnishment was because de Guzman, her subordinates, or Douglas improperly removed
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McDermott from that status. De Guzman admitted that there was no legal basis for any

of her actions, but averred that she was effectuating the directions of her boss' catalano '

Forhispart,McDermottclaimedthatitwasnt:::O:tt"ndingthatcollection

costs were discretionary and HESC could waive them if it chose to do so'20 McDermbtt

stated that de Guzman offered to remove the collection costs because he was paying at

least the interest on a monthly basis. Regardless of his actual knowledge of HESC',s

discretion to lawfully remove collections costs, McDerrnott had to know that this

justification for removing the costs was invalid as he repeatedly missed payments

altogether. In fact, the reason he and de Guzman spoke on the telephone in october 2007

wasbecauseMcDermotthadfailedtomakehisSeptemberpayment.Moreover,

McDermott, a lawyer with over 15 years of experience, signed a repayment agreement

with HESC in May 2007 in which he agreed to pay $400 per month for one year which

included interest and collection costs

ThelnspectorGeneraldiscusseddeGuzman?sremovalofcollectioncostsonthe

McDermott account with HESC officials Bradley and Downey' Both men informed the '

Inspector General that there was no lawful basis to remove the collection costs' Bradley

explained that if a borrower began making payments within the first 60 days after the

loan was purchased by HESC and continued to mlke payments' collection costs may be

waived. Downey stated that the only othbr basis for removing collection costs from an

account is if the account is paid in full as part of a settlement and compromise' Neither'

situation remotely applied to McDermott'

With regard to de Guzman's entry that McDermott had been voluntarily paying'

Downey noted that contrary to McDermott voluntarily paying, "we had actually gone

through the ingome execution with the sheriff, garnished his wages when the judgment

was in place. HESC subseqdently vacated the judgment at McDermott's request' because

he made faithful and consistent payments
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McDeimott agreed to consolidate his loan; which McDermott failed to do,,, Both.
Bradley and Downey confirmed that l\4cDermott missed numerous payments after HESC
vacated the judgment. Further, McDermott did not pay off his account; In fact,
remarkably, McDermott's account has been with HESC for over 20 years,yet he has

never made a voluntary payment against principal,

To date, McDermott continues to be afforded reduced payments ($400 per

month), despiteearning an additional $7g,000 in2009 above his 2005 income.
McDermott rnissed multiple payments between 2007 and2010, but oontinues to enjoy the
benefit of not having coliection costs applied to his account, Between November 7,
2AQ7, and Aggust 6, zll},McDermott failed to pay $2, t t t .gS in collection costs directly
attributable to his loan payments. This number, however, is misleading. Collection costs
are only assessed if a payment is made, so this figure is artificially deflate.d because
McDermott rnissed payme4ts and was not required to make up those payments.

McDermott was also permitted to make reduced payments in the amount of $400 per
month rather than the $1,030 monthry that was due in 2007,200g and2009. rf
McDermott had made payments consistent with his promissory note, either voluntarily or
through wage garnishment, he would have paid collection costs in the amount of at least

$4,225.4g based on the revised payment pran preparep by Brockley.2r According to
Brockley, between November 7,2007, and August 6,2}l},McDermotf should have
made at least $26,430 in payments on his student loan. McDermott only paid $13,030
during that period, less than half what was appropriately due.

1'- 
o:.loPo, unger the revised payment plan, Brockley srated that at most McDermott would have beenpermitted to make reduced payments duiing the period when McDermott was making mortgage payments

on two houses.
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Garnishm?nt

McDermott,s account was removed from wage garnishment22 at least six times

fromMay200Ttooctober2008,bringinghisaccountcurrentandremovingany

delinquencyorpastduepaymentsthataccruedafter**,0.0]Anaccountis..brought

currenf,when delinquency or past due payments are cleared from the account and the

ent anew' The appropriate process to bring an
borrower permitted to commence repa)ffit

accountcurrentisfortheborrowertomakethepastduepayments.AlthoughHESC
mPutbr sYstem to bring an

collectors have the authority to make a manual entry on the col

account current without paymenl being made, this ubually occurs only when 
-u-o"l::** 

t'

legitimately entering into a repayment plan, not when the borrower periodically fails to

make a payment a,s.was the case with McDermott'

De Guzman personally removed MoDermott from garnishment or ordered that his

accountbebroughtcurrenttoavoidgarnishmentonatleast.ftveoccasions.Mattie
r' brought McDermott out of garhishment at

Douglas, another subordinate of Catalanr

least once. Allegedly, McDermott was unable to make even the reduced $400 payment

he was unlawfully granted on all of these occasions'

McDermottadmittedtothelnspectorGeneralthathemissedpayments,even

when the payment amount was reduced by de Guzman, and that he would contact her in

thoseinstances,relatingthat,..[D]uringthenumberofyearsl'vebeendealingwithMs.

de Guzman there've been a cbuple occasions where I've missed a payment' I've called

Ms. de Guzman and she's like, 'oK, make sure you make the next Ravment' 
^ 

when the

Inspector General asked de Guzman why she continued to bring McDermott's account

.urr"nt, she related a conversation she had with catalano' 'll said 'Joe listen' he. missed a

payment'""'Igo,'Whatdoyouwantmetodo'bringhimcurrentsotostoptheAWG

ffinemploye.risrequired-!}court.orderorotherlegalprocesstowithhold
a porrion of an emptoyee,s wages q ruv * 11ni"y*'i;;# 

The debt may be for taxes' a private debt' or

" 
It"a"tt loan. Foi rutttt"t infJrmation on w?gg garnishment' see

ittJ/1r,,'ww. dol. govloomptiance/etlidelearnish'httn'
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[wage Garnishment] because he's arready in AWG?' ,'According 
to de Guzman,

Catalano responded, ,,yeah, go do what you have to do.,,

McDermott was well aware that if he continued to miss payments his wages
should be garnished. De Guzman testified to the Inspector General, ,,I told Mr.
McDermott that. I said; 'Look it.' I go, 'At anytime you stop making monthly payments,
collections costs is going to go back up. If you stop making payments within oo ouyr,
you're going to-be set for AWG [wage garnishmen t] again.,,, unsurprisingly, due to his
continued ability to skirt collections costs and wage garnishment through the intervention
of catalano and de Guzman, de Guzman's threat iuuJn.u"r rrrttr;;. ;;;;;;;;;;;
called de Guzman when he missed a payment, his account was brought current, and he
was removed from wage garnishment.

De Guzman brought McDermott current twice in 2007, inMay and September.
In fact, it was after his failure to make his September 2007 paymentthatO, Cur,,,un
removed his collection costs. In May 2008, McDermott missed another payment. De
Guzman directed HESC employee William Mitchelto bring the account current in May
2008, and then again in June and July 2008 in response to calls from McDermott
purporting thit he was experiencing financial difficulties. Mitchel confirmed to the
Ii:rspector General that he made manual entries in McDermott,s agcount in May, June and
July 2008 to bring the account cument and avoid both garnishment and past due amounts
at de Guzman's direction. Mitchel, who has worked for HESC for z7rrur., confided in
the Inrspector General that in the course of his entire career he knew of no borrower being
brought ourrent without making payment for three months, ,or 

any borro*r, ir,n*
afforded a reduced reasonable and affordable payment for two years, let alone four,
withou', proper documentation.

In October 2008, de Guzman advised Catalanothat she could no longer handle
McDermott's account as she had been assigned to new duties within HESC. In response,
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anothersubordinate'MattieDouglas'a

:ilfl","l;::#ffil::il* i 
,.; 

" 
;ffi ;:; ; ;;;; *., s a; s i;j 

1, _: i:' 
* "

e.mailedDouglasonoctober3,2008,aboutMcDerrnott,directingherto..seemeon

this',, on october 16, 2008; according to telephone reoords, Douglas made three calls to

McDermott,soffice,thethirdcalllastingoverl0minutes.Twodayslater,Douglas

unlawfullytookMcDermottoutofgarnishm'entarrdextendedMcDermott,sreduoed

paymentplan.Noentryforthesechangesexistsinthecaseremarksscfeenofthe

computersystemdespiteDouglas,protestationsthatshewouldhavemadesuchanentry.

Heractionswereautomaticatlycaptured,however,bythecritiealchangeScleenandthe

transactionreviewscreen.Douglasuru'eacomputer".',o1"'herfailuretoplacean

entry in the case review scf€€r; MrD"r;;; t"r,in'a that he did notrecall ever speaking

to Dguglas about his student loan account'.

Despiteherpreviousrefusaltoworkontheaccountduetoherreassignmentto

other duties, on August 17,2009 de Guzman again spoke with McDermott' According

tocontemporaneousentriesmad"uva"c*,n*,nHESC'sofficialrecords,McDermott'

told de Guzman that his income and expenses remained essentially unchanged and

requested continuation of the'$400 nalment plan' De Gulman and McDermott

purportedlyagreedtospeakthenextol.DeGuzmandidnotrecordinHtssC'srecords-,.

asubsequentphonecall'However'onAugust24'200g'deGuzmandirecteda

subordinate to approve a new reduced our*.n, plan for McDermott' The subordinate

recordedhisconversationwithdeGuzmaninHEsC,selectronicrecordsnotingthatcre

;;;""tordhimthatMcD;r-:1':i:*$;f ::;:: j:HT::;:*T::,*'
expenses, excluding his student loan' wt 

,in in,fr" monthly amount of

subordinate ,'**i McDermott a reduced payment plan' agt 
rn from

$400. According to de Guzman,s testimony, she obtained the financial informati<

McDermott. McDermott denied providing this information to de Guzman' whatever the

source of the information, it was fatsl and drastically understated McDermott,s income,

whichbythistimewasnearlytwicetheamountenteredintheofficialHEsCrecord.
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In January 2010, de Guzman again told Catalano that she would not work on

McDermott's account, repeating her explanation that she had been reassigned to other

duties. After this time she had no further involvement in McDermoff's account, causing

catalano once again to utilize Douglas to work on McDermott,s account.

Douglas was highly emotional and defensive when she spoke to the Inspector

General' She initially denied having any involvement with the McDermott aceount until
2010' When confronted with a log of McDermott's account that revealed that she had in

fact reviewed and made alterations to the account in October 2008, Douglas became

flustered and wept.

Based upon the intervention of de Guzman and Douglas atCatalano's behest,

McDermott avoided garnishment at least six times beginning in May 2007, If the

account had been placed under administrative wage garnishment, McDermott,s employer

would have begn required to deduct at least the $400 payment on a monthly basis from

his wages, and the decision of when and how to make a payment would have been

removed from McDermott's control. His only recourse would have been to request an

administrative hearing before an administrative law judge to avoid payment, While it is
' conjecture, it is doubtful that an administrative law judge, taking into account

I\{cDermott's income, would have been sympathetic to McDermott's protestations of
financial need. Notably, HESC is currently collecting payments on27,742loan accounts

through garnishment.

. It is clear that de Guzman and Douglas knowingly and unlawfully afforded

McDermott advantages to which he was not entitled and which were not available to any

other HESC borrower before or since. It is further clear that de Guzman and Douglas

took these actions after Catalano directed them to assist McDermott. Despite his vast

experience in the field, catalano disclaimed any improper actions and professed

ignorance of the relevant rules and regulations violated at his instigation.
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DeGuzmantestifiedthatafterCatalanodirectedherto..dowhatyoucan,,for

McDermott in May 2007, she looked at McDermott,s accouttt and advised Catalano what

optionswereavailable,includingreducedpaymentsandtheremovalofcollectioncosts'

De Guzman admitted to the Inspector General that she had no legal basis to remove

collection costs from McDermott's account, but claimed that the actions she took on the

McDermott account were approved by Catalano'

confirmed that de Guzman kept Catalano
De Guzman testified and Cataldno 

lO"*0,", ," May 200g, de

apprised of the actions she took on McDermott's account' For

GuzmanspokewithCatalanoinforminghimthatMcDermotthadmissedanother

paymentandwasconcernedabouttheconsequences.DqGuzmansuggestedand

catalano agreed that they should bring McDermott cuffent' avoiding both accruing past

duepaymentsand.wagegarnishment,andkeepcollectioncostsofftheaccount.

McDermott,Saccount,atthedirectionofdeGuzman,wasthenbroughtcurrentthree

consecutive months in 2008 after he missed payments on his stufent loans'23 De

Guzman advised the Inspector General that she t:"0: *nl::'t1,to each time

McDermottmissedapaymentand,inresponse,Catalanomentionedvariouspersonal

problemsthatMcDermottwasexperiencing,eitherdivorceorpurchasingahome.

Interestingly, both catalano and McDermott claimed in their teslilonv to the Inspector

Generalthattheydidnotspeakwithoneanotherduringthisperiod':

1'DeGuzmanaverredthatshedidnotrememberspeakingwithCatalanoregard,ing

heractionsontheMcDermottaccountin200g,becausetheconversationwouldhave

beensuperfluous:"In2009'whyask?Youknowwhat'sgoingtobetold'"

ThelnspectorGeneralinterviewedCatalanoonthreeoccasions:twigeonthe

samedayandthenseveralweekslater;Duringhisfirstinterviewwiththelnspector

General on March l!,zql1,catalano, befitting his years of experience, provided the

InspectorGeneralwithdetailedinformationaboutprocessesandproceduresfor

23 McDermott's account was brought current four times in 2008

to Douglas.
involved and Catalano referred the problem
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reasonable and affordable payment prans, promises to pay, consolidation programs,
collection costs, telephone usage, and file documentation, as well as many other HESC
programs' His knowledge was substantial and corresponded with his Zo-pfrs years of
experience with the agency and 30-plus years in the collections field with HESC, Sl'l\Iy,
and the private collection firm of soromon & soromon, p,c. In reviewing numerous
files, Catalano readity provided his opinion about whether a particular subordinate took
appropriate or inappropriate action under the circumstances reviewed.

During that same interview, Catalano admitted that he spoke with McDermott and
directed de Guzman to "take care" of McDermott. Catalano fuither conceded that de
Guzman outf ined the steps she was going to undertake on McDermott,s behalf. Catalano
also confirmed de Guzman's craim he spoke with de Guzman more than once about
actions she was taking on McDermott's behalf.

Calalano again met with investigators several hours after his first interview.
During his second interview, he again admitted to speaking with de Guzman. Catalano
admitted that he said to de Guzman, "He (McDermott) was having financial distress, you
know, is there anything you can offer this guy that hasn't been offered before?,, Still

"' admitting that de Guzman apprised him of every adtion she took on the McDermott
account, Catalano claimed that he did not understand what de Guzman was saying to him
or did not understand the import of her activities. Catalano disclaimed any intention of
direc:ting de Guzman to take any improper actions, stating, "perhaps that choice of words
implierd to her that, you know, something more than it was, but it certainly wasn,t my
intention'" Catalano further attempted to minimize his knowledge of applicable rules: ,,I

don't get involved with the rules hnd regulations ,cause that,s *iur rnrr'oo, they,re
familiar with them, I am not' I mean, I know that there are rules, I know the broad picture
of the rules, but I honestly don't know. You could rattle off a million things, uh, uh, it,s
like talking Greek to me." catalano's claims of ignorance, however, are called into
question by hi| wealth of experien ce andthe high degree of detail he displayed regarding
collection costs and reasonable and affordable payments several hours earlier in his first
interview on March I l, 2010. Addition ally, catalano specifically conceded in his
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rldn,tbeagoodthing,,forHEsCtobringaborrowercurrentwho
intervierru that it 

t'wouldn-t oe 4 6vve -'-- e 
r^-. rr,(^r'\p*trott.

had not made requir.d puy*"n s, as was done for McDermott'

uzman' Catalano also

While conceding that he discussed the matters rvith de G

alternatively maintainel that he was not informed of "the particurars" of what actions de

Guzman was taking regarding McDermott,s account. De Guzman dire<;tly contradicted

this claim' Reg-arding collection costs' de Guzman testified that she would not "go off

the normal stream orlrn*r,, without "iovering [herl butt" and therefore spoke to

Catalano and speoifically obtained his perrnis,ion u,ro,,;he turned off McDermott's

co[ection"",no"o""**ner]::*r*l*"*n;t:ff fl 
";".":::ill

McDermott continued to miss payments i

McDermotr,, ur"ooll -tt* ona t""p t'i of garnishment on each occaston'

t de Guzman was not whollY

catalano,s testimony regarding his conversations itilo 

"rui*ing 
at different times

clear or consistent ' and' attimes' was contradictory' Althoug 
rr that

thatheeitherdidnotknowtheparticul*,*,n"actillsT.kentoaidMcDermottc

hedid'notco*p,"t,"ndthsirmeaning,CatalanospecificallyadmittedthatdeGuzman

informed him that McDermott.*:: 
11ft"'"reduced 

paymeqts'" Catalano tufther

admitted that de Guzman.,probably 
did" iurn a him about McDermott's missed 

:

paymentsbutthenpositedthat..it,snotunusualforsomebodytomisspayrnents,',and

that..thdrearepeoplethatwewouldhaveadjustedaccountsforbasedontheir

;"ta*"'es' we do adjust collection costs"'

ca'fa'1ano"::.ii:::'::j:L1:^::ffi::H:1"":'#;":T:"'il:T"'
and that McDermott was not a specla 

ry referral of a disgruntled

the McDermott account to the actions he would take on ar

borrowerfromthe}IESCPresident]soffice.Catalano;lnceded,however,thatthe

McDermottmatterwasnotareferralfromthePresidentofHEsCoramernberofthe

generalpublic,ratherthiswas"o",,""*nohadCatalano,stelephonenumber,who

contacted him direptly' and asked 
"' '"'u*ti'tun"t 

- and Catalano gave McDermott his

assistance.
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During his third interview, Catalano claimed that what was done for McDermott

would have been done for anyone who called him. Catalano testified, "I do what I . . . I
do what I always do . . . I said, I'll send it up to the program atea3 Catalano admitted

that if an account or borrower is referred to him or a person calls him directly, he does

not send him or her through the normal protocols of the 800 number. He testified:

We never do that. I mean, I can't tell you one time anybody's ever sent
me an account or anybody's written to me personally where tr,ve sent them
back to the 800 number. And t can guarantee you my boss doesn,t do it
and my boss's boss doesn't do it. We never do that. . . .

By his third interview, Catalano admitted that he also forwarded McDermott's

account to Douglas on two occasions but now claimed that he never spoke to Douglas

about any action she took on the McDermott account. catalano's testimony is

contradicted by the evidence. Namely, Catalano sent Douglas an e-mail on Oclober 3,

2008, with the subject "Fw: Michael McDermott" stating, "Please see me on this, Joe".

This e-mail was a forward of an e-mail from de Guzman in which she indicated she could

no longer take action on the account, Douglas spoke to McDermott by telephone on

October 16, 2008, but did not make dny changes in McDermott's account until Octciber
' 

18, 2008. Not coincidentally, after receiving direction from Catalano, Douglas took the

liame improper actions which de Guzman had previously taken: removing McDermott

from garnishment and approving a new $400 reduced payment plan without requesting

required financial docurnentation. It strains credulity to believe that two'subordinates of
Catalano engaged in the same inappropriate conduct after speaking with Catalano, but

that Catalano was wholly ignorant of any preferential treatment afforded. Moreover,

given tfrat de Guzman and Douglas are anything but friends, it appears highly unlikely

that they discussed the matter and conspired to provide this benefit on their own. The

common factors linking their actions are Catalano and McDermott. The results are

identical: McDeimott was allowed to skip a payment on his student loan and he was

given a reduced payment plan without documentation. The only differenpe was that de

Guzman documented her actions; Douglas did not.
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The Cost to HESC of the Preferential Treatrnentfor McDermott

Basedontheimproperreducedpaymentplanhewasafforded'McDermottpaid

between $13,000 and $16,500 less than was due on his account between November 2007

andAugust2010'Absentanyreducedpaymentplan,McDermottwouldhavebeen

requiredtopay$4,265.l3incollectioncosts.How*.",,Y"o,rmottwasevenexcused

frompayingcollectioncoststotaling$2,111'35onhisunderservedreducedpayment.

plan. More*o, *i.r'o,]i;";;;; tr,.r" 
"r,urg* T"1.Tl:,been 

directlv garnished

from McDermott's salary' removing'his ability to avoid payment'

:EmPloYee Brian Cox

IIESC Unlawfully Pays $7'150 in Collecfion Costs for HES(

HESChasimplementedtwopoliciesregardingemployeeswhohavedefaultedon

their own student loans. The first policy, entitled'?olicy for Employees with student

Loanobligations,,,prohibitsHESCgmptoyeesfromaccessingtheirpersonalaccountsof

the accounts of family members. The policy requires that any employee with a defaulted

student loan must either be in a voluntary repayment program or'placed in administrative

wagegarnishment'ThesecondpolicydescribesHEsC,silternalproceduresfordealing

withemployeeswithdefaultedstudentloans.ou*':1":"dmanagementrepresentative'

receivesaquarterlyreportonallHEsCemployeeswi*rro1n;intheaversionprocessor.

loans which have defaulted. The representative meets with the employees and counsels

themregardingrepaymentoptions.ThemanagementrePlesentativealsomonitors

employeedefaultedaccountsandwilldiverttheaccountintowagegarnishmentif

rdent Loan Control

At all times relevant to this report' Jeffrey Hazzard' aStr

Representative3,wasthemanagementrepresentativedesignatedtomanageHESC

necessary.

emploYee student loan accounts
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Brian Cox's Defaulted Student Loan Account

Brian Cox commenced employment with HESC on June 29,2006, as a Student

Loan control Representative I and continues to serve in that capacity

A review of Cox's student loan account reveals that within weeks of Cox being

hired by HESC, cox's student loan entered the aversion process, and he agreed to

rehabilitate the loan as soon as it defau.lled. On February 3,2007, Cox's student loan

went into default and was purchased by his employer, HESC. ,Cox made his first
payment on the account on February 26,2007. Cox made l0 timely payments on the

loan at a properly approved reduced amount of $300 per month. On a quarterly basis,

Hazzardnoted that Cox was making timely payments. As per his promise, Cox received

an application to rehabilitate his loan, applied for loan rehabilitation, and was approved.

When Cox received the application for the loan rehabilitation, he spoke to

William Christopher, an HESC supervisor in charge of the rehabilitation program. Cox

and Christopher agree they discussed the rehabilitation process, 'but their accounts

diverged when the topic of collection costs, both in-house and rehabilitation, was

raised.2a

Chrislopher advised the Inspector General that he first became aware of Cox's

defarrlted loan when Cox approached him and told him he received a letter in the mail

indicating he qualified for loan rehabilitation. Christopher claimed that Cox asked about

waiving collection costs.because he began repayment within the first 60 days of the loan

being purchased by HESC. Christopher told Cox that he would look into the matter.

Christopher testified that because he had never removed collection costs before for any

borrower; he sought lhe approval of his superior, de Guzman, Director of Collections at

the time, Christopher averred that he reviewed the account with de Guzman, verifiing

2a As discussed above, rehabilitation collection costs, as opposed to the "in house,,collection oosts relevant
to McDermott, refer to the costs imposed on a borower whose loan is rehabilitated (purchased by a second
lending institution),
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as making monthlY

that Cox began making payments within the first 60 days and w

payments. christoprrelr stated it was his intention to waive both in-house and

rehabilitation collection costs'

De Guzman confirmed that christopher spoke with her about the collection costs

on cox,s account. Because of the nature of the transaction proposed by christopher' de

Guzman stated that she needed approval of her supervisor, catalano' De Guzman

testifiedthutrh"informedCatalano"'Thisisthesituation'ondtt"l"t"i:lU:l-1:n'n'

works for us', and I removed the collection costs"' De Guzman admitted that she

intended to waive both in-house and rehabiiitation collectil costs on the Cox account'

butthatshewasunawareofthestepsnecessarylowaiverehabilitationcollectioncosts.

CatalanodeniedallknowledgeoftheCoxaccountanc

GuzmanaboutCox,scollectioncosts'UnderminingCatalano'sdenial,thelnspector

General was informed by numerous witnesses that 
""j: 

affangement was widely known

within HESC so it appears unlikely that catalano would remain ignorant of the matter'

.- - litation of Defaulted Student

Cox signed an Acknowledgement of Debt for Rehabilitat;:::iff,

Loans,adocumentwhichactsasapromissorynotegntherehabilitatedloan,bnoctober

30,2007 'on that form, Cox agreed to pay 18.5 percent collection costs of s7,179,48,25,

Despite cox,s agreement as formalized on the form he signed' christopher acknowledged

.thatheexpectedthecollectioncoststoberemovedfromCox'saccount..n''uool':..

statedthatwhenheturnedoffthecollection.o-:.,:'Cox,saccount,hebelievedtha,the

waivedboththein.houseandrehabilitationcollectioncosts'

r.. L^,,oa ^nllec.tion costS and
, - -^^nlad fhp ll/elvcl (rI llr-rrvev- -- --

TheHEsccomputersystemacceptedthewaiverofin-housecollection

did not assess the costs on cox,q November and Decemb er 2007 payments' Problems

arose,'however,whenChristophertriedtowaivetherehabilitationcollectioncostsCox

wasduetopay.Asremovalofthesecostshadneverbeendonebeforeforanyborrower,

HEsC,scomputersystemwasnotprogrammedtoperformthisfunotionandChristopher

form was estimated'
25 The amount of collection costs on the
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was prevented from making the necessary entry in the computer system. Christopher

therefore sought assistance from Ashanti Henry, a Senibr Accountant. Henry, who stated

the transaction was unusual, testified, "l will not forget this. Only because at the time I
asked a lot of questions - just to make sure - Ilm going to cover my ass.', According to

Henry, christopher told her that de Guzman ordered that the costs be waived.

Henry stated that because Cox commenced paynlent within the first 60 days of
default and never missed a payment, in-house collection cosis should have been waived

while the account was held by HESC. Heirry was unawqe of any other situation (except

in the case of a judicial order or stipulation settling a lawsuit) where rehabilitation

collection costs were waived, except Cox. "This was different," she added. Indeed, it
was so novel, that HESC's computer program could not process the transaction.

Collections Support and Federal Reporting, regarding how to handle the situation.

Evincing the gnprecedented nature of HESC seeking to remove rehabilitation collections

costs from a borrower's account as reflected in the inability of their computer system to
process the transaction, Dugan told Henry that in order to do soo HESC would be required

to take the remarkable step of issuing a check to the private lender to cover the

re'habilitation collection costs. Henry stated that it was not Dugan who decided to waive

the collection costs; he merely devised a means of accomplishing that goal.

cox's loan was rehabilitated on December r9, 2007. Eventhough cox's
rehabilitation lender initially paid HESC for rehabilitation collection costs on the loan, on

January 23,2008, HESC sent a check to the render for $7,150.g0 to cover cox,s
colleclion costs. 26 The transaction history file notes the payment and states .,waived 

CC,,

26 The lnspegtor General interviewed Waren Wallin, HESC's Chief Financial Offrcer at thq time the
$7,150,80 check was written for the rehabilitation collection costs. Wallin stated that once the check was
approved by Henry and her supervisor Dugan, there was no procedure at HESC to ,,double check" on the
propriety of the payment before it was sent, The check amount was below the normal threshold for a
second.signature and was a transfer to a bank. HESC transfers hundreds ofthousands ofdollars to banks
on student loan accounts on a daily basis; The single signature on the account was a facsimile signaturg
affixed in the normal course of business for checkJto inititutions for miscellaneous payments un"der
$ 100,000.
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orasexplainedtothelnspectorGeneral,*waivedcollectioncosts.,oThecheckadvk

states"refuna ootf"'tiojto'* fo' a/c # [Cox's social security numbed'"

De Guzman and Christopher denied anv knowledge that 

il:.il;;;;;'
cover Cox,s collection costs. Despn" ,1, fact that 

"*,1.,:* 
that she issued the check

at de Guzman,s direction, de Guzman craimed that she did not have the authority to direct

il:"ffi. *0o"" to cover rehabi]itation collection costs'

. Cox,s version of events regarding the collection costs is drastically different from

christopher,, or"o;*. cox denied tooitrag. of the fact that his cotlection costs were

waived by HEsc. a"* **o befuddled when shown a copy of his account and directed

totheentrieswherethein.housecollectioncostswereremovedandwhereacheckwas

issued to his lender to cover aslessed rehabilitation co'ection costs. cox denied asking

tohavecollectioncostsrernovedadding,..Iwouldhavenofeasonto.Iwaswell.awareof

what happened with my roanrgoing into defaurt status' I was ready to take responsibility

for the faet that it went into defaurt status. I have no reason to even consider collection

costs being rbmoved.D cox reaffirmed, 
*I definitely did not request that collections costs

beremoved.'Cbxclaimedhewas.."o,npt.,.tyunaware'.thatHESCpaid$?,150.80to

his lender for colleotion costs' Cox claimed that henever tracked the balance of his loan'

either before or after the roan was rehab'itated. He further claimed that he never noticedt

that the principal amount of his rehab'itated loan was approximately $3g,000 rather than

approximately$45;000,theamolntthatwasdueaccordingtohis.Acknowledgement,of

Debt for Rehabilitation of Defaulted Student Loans; Cox stated, "' ,olto be honest with

youlnever_Imadepayments-andthenshortlyafterlstoppedmakingpayments_I

wasn't even watching mY account'"

Notably,in.violationofHEsCpolicy,thelnspectorGeneraldeterminedthatCox

not only "watchedi' * *ra ",':*: 
o:i ** t"lr-"*":::: his account despite IIESC

policytothecontraryandupdatedsomepersonalinformation.Whiletheentryappears

harmless, it was "1"*, 
*nroper. "*.r"i,'.o 

,rno'un"" of any policy prohibiting him

from accessing his account'
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In a follow-up interview, Christopher was told that Cox flatly denied speaking to

anyone at HESC about collection costs. Christopher replied, "That?s not true."

Christopher opined that the reason Cox got his collection costs paid for by HESC, unlike

every other borrower in the agency's history, was, ,o[Cox] 
asked me. I think he's a very

hard worker. I believe he gets the same opportunity as the other person gets. If he didn't

ask me, I wouldn't have asked the Director to turn them off." Christopher repeated that

he treated Cox the same as he would have treated anyone else who got in touch with him,

but also averredthat no one else ever asted. Christopher confirmed that Cox had worked

for HESC for a very short time when his loan was rehabilitated. Christopher claimed he

did not know cox outside of work and had no interest in doing cox a favor.

Cox's claim of ignorance regarding the waiver of collection costs on his account

is unconvincing. It is simply not believable that Cox did not notice that he was billed

over $7,000 less on his rehabilitated loan than what he acknowledged as due on his

rehabilitation application. The Inspector General, therefore, spoke with the Principal

Accountant who oversees the rehabilitation unit, Debra Mead. Mead is a close personal

friend of Cox. Mead initially stated that she never heard of anyone having rehabilitation

collection costs waived. Then she corrected herself, directly contradicting Cox, and said,

"I do know that those collection costs for Brian [Cox] were waived because, I believe; he

told me that after it was done. I know nothing about how it happened or whatever. And

no, I don't know of it happening to any other rehabilitation loan.,,

While the Inspector General {oes not fault Cox for inquiring into the waiver of
collection costs, - in fact, for in-house collection costs Cox may have been correct to

have them removed2T - Cox cannot be excused for providing untruthful answers about

27 Prior to January I , I 998, in-house collection costs were required by the federal regulations but not
enforced' Some time in 1997, the United States Department of Education advised af guarantee agencies
that it was going to apply coliection costs to all payments received from borrowers unless there was some
.type of exception. From January l, 1998 forward, payments would be credited first to collection costs; then
to interest, then to principal. On July 28,1997, the Department Education identified one eixception to the

land{ory application of collection costs: when a borrower enters into repayment plan withil 60 days of
default and makes acceptable payment thereon by the required due date. During this investigation, HESC
employees repeatedly advised the Inspector General that HESC did not imposeiollection coits under the
payment plan scenario outlined by the Department of Education on July 28, lggT . Several employees
provided the Inspector General with the same letter outlining the exception. During its investigation,
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the transaction. cox told investigators that he had no idea that collection costs were

removed from his in_house-account and paid for him upon his 10an's rehab'itation' That

assertioniscontradictedbytheoverwhelmingevidencethatCoxaskedforthewaiverof

collectioncostsandknewthatithadbeenapproved.Indeed,apparentlyeveryoneinthe

CollectionsUnitatHEsqknewaboutthespecialtreatmentaffordedCox.

ThetnspectorGeneralinquiredintowhethe'"'o:':":erotherthanCoxever

had hi s or her rehab il it*,: ", :1:* :":'#::':ff ll;i" :ffiT: ::,: il:" 
t"

provide a single record of another instance

waived or Paid fol bY HESC

tnPrecedented mechanism

Based on Henry's testimony that Dugan developed the u

forwaivingCo*,,,,hubilitationcollectioncosts(tlre'stateissuingachecktoaprivate

lender),theInspegto.c*",utinterviewedDugan.Initially,Duganconcededthat,..the

onlytimethatwewouldpayarehab]lrtationlenderisiffor.w]rateverreason

rehabilitationshouldnothavebeendone'"Duganacknowledged'however'thatCox's

loanwasproperlyrehabilitateu.o'*]i1,ni"d_unyknowledgeof,orinvolvementin,the

waivingofcollectioncostsforCox.Heconfirmed,however,thattheonlywayHESC

could have paid for the rehabilitatiol *ri.*,"o."u:*:"t1have been through manual

intervention.Contradictinghistestimony,e.mailsobtainedduringthelnspector

General,s investigation revealed ttrat ougan participated in the decision to issue the check

lan's idea to do so'

and, in fact, demonstrate that it was Dugan's losa tu uv ev'
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While the issue of whether in-house collection costs may lawfully be waived by

HESC is currently under review,28 it is incontrovertible that HESC tacks the authority to

waive rehabilitation collection costs under federal law. Federal regulations require

collection costs on rehabilitated loans.2e Accordingly, HESC policy requires collection

costs on rehabilitated loans and HESC's forms and notices advise bonowers that

collection costs will be applied to rehabilitated student loans. Further, the application for

a lo-an rehabilitation, like the one signed by Cox, includes a computation of collection

costs and requires that the borrower prg.mise to pay that amount as capitalized principal

on the rehabilitated loan. current and former members of HESC's management

confirmed that all rehabilitated students loans, from the inception of the program, have

included collection costs. Without a doubt, Cox's rehabilitation collection costs should

not have been paid by HESC.

EthicQl Im^'i ': q o-r(Jnwarranted and (JnlcM.l ' 4ene-as Provi(iled MrDrrnxrtt
and Cox

In addition to potential criminal charges related to the entering of false

information in official records, official misconduct, and larceny of state funds, the state,s

ethics guidelines contained in Public Officers Law $ 73(3) provide, in relevant part:

d. No officer or employee of a state agency, member of the regislalure or
legislative employee should use or attempt to use his or her official position to
secure unwarranted privileges or exemptions for himself or herself br others,
including but not limited to, the misappropriation to himself, herself or to others
of the property, serviqes or other resources of the state for private business or
other compensated non-governmental purposes.

f. An officer or employee of a state agency, member of the legislature or
legislative employee should not by his conduct give reasonabje basis for the
impression that any person can improperly influence him or unduly enjoy his
fayor in the performance of his official duties, or that he is affectea uyttr.
kinship, rank, position or influence of any par{y or person.'

f' ,{1 officer or employee of a state agency, member of the legisrature or
legislative employee should endeavor to pursue a course of conduct which will

28 
See footnote 27.

2e 34 cFR 682.aos(b)(vi)
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7 t; e engaged in acts that are

not raise suspicion among the publio that he is likely to b

in violation of his trust'

McDermottandCoxwereundeniablyaffordedunwarrantedprivileges

unavailabletoanyotherborrower.Thetn,pectorGeneral'therefore,isreferringthese

frndings to the commission on public lntegrity, the state agency charged with 
.

adjudioating violations of the state's ethics laws'

IIESC Records and Interferes with

UESC Employee Donald Traver Alters
-Collection 

bf Student Loans
.Commencinginlate200s,HESCbeganareorganizationacomputerupgrade

which changed ,nurir roo assignments of HESC emplOyees' certain employees felt

threatened by the changes and became "on""'ntd 
for their jobs' The'ti:n'::::t::::

complaint was that catalano was giving their work away to outside collection vendofs'3.

cnntrol Representative 2' Until August 2008'

Donald Traver is a Student Loan Conffol Representat

TraversupervisedstaffinthecollectionsafeaatHEsC,andhecontinuedtotake

incomingcollectiontelephonecallsuntiltheendof200g.Travercurrentlysupervises

staffintheaversionsarea;Untilzot0,rrave,"*".::1":visedclericalstaffperforming

supportr.,n".io,,,r-boththecollectionandaversionoperations.

entries on the DMCS

On Apri 12 and3'zXlg'Traver made unusual computer

systeminregardto3ldefaulteastualtloanaccounts,most.ofwhichhadbeenin

HESC's possession for over ^ye''Traver 
made entries 

]" 
tttt* accounts on April 2 and

in 2g accounts on April 3. Specifically, Traver targeted the largest accounts at HESC

scheduled to be sent to outside corlection vendors. The entries stated 
66Bc" and '(PP"

42
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with no further elaboration. In HESC jalgon, BC stands for o'borrower contact". and

means that the person making the entry spoke to the borrower. The PP notation.stands

for "promise to pay" and means that the borrower promised to make a payment to HESC

on a specific date, A promise to pay entry autom atically stops the referral of an account

to a collection vendor. The promise to pay entry also generates an automatic letter to the

borrower advising the borrower of his promise to pay.

The Inspector General fifst sought to determine whether Traver had actually

spoken with these borrowers as he indicated in official HESC records (,.8C,'). The

Inspector General obtained telephone usage records for Traver's telephone qn April 2 and

3. On April2 there were l3 outgoing calls, four of which went outside the state's

intemal capnet system,3l and two incoming calls, on April 3, there were only four
incoming and seven outgoing calls. Of the seven outgoing calls, only one extended

beyond the Capnet system. The Inspector General then compared Traver's telephone

usage to the contact information for all 31 accounts he altered. None of the contact

telephone numbers for any of the borrowers were telephoned by Traver - five of the

accounts did not even have a contact telephone number listed in FIESC's records.

Therefore, contrary to Traver's official entries in HESC's computer system indicating

that he contacted these 31 borrowers, there was no evidence he had done so.

On April 6 and 7, Traver directed two Student Loan Control Representatives to

issue consolidation applications to the 31 borrowers. One of the Student Loan Control

Repre.sentatives working at Traver's direction stated that only some of the accounts

qualified for consolidation. This HESC employee told the Inspector General that she

noticerJ questionable entries on the accounts referred to her by Traver and confronted him

about them' According to the employee, Traver said, "Joe Catalano is trying to take our
jobs and refer them to the vendors" and declared that he was doing this to save jobs at

HESC. The employee remained concerned about Traver's actions and reported it to her

supervisor, Mattie Douglas. Douglas confirmed that she was advised of the fraud and

3r Capnet is the internal New York State government telephone system serving the Albany area,
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that shortly thereafter she referred it to HESC,s then.Senior Vice President Elsa Magee

who appropriately referred this matter to the lnspector General'

he became concerned

After Traver spoke with the aforementioned employee'

abouthisactionsunarpot"toBeverryBerghera,whoattT*"wasamid'level

supervisorinHBsC,s.Collectionsunit.sweralyearsearT"i*hadbeenTraver,s

supervisor, and-the two had remained friendlv ""* l"t:l:: 
*U Traver told the

lnspeotorGeneralthatheadvisedtserghelaoftheentriesheplacedinHEsC'srecords

regardingthe3laccountsandthatsetoldhimthathe:":1,*.placeapromisetopay

onanaccountifhedidnotspeaktotheoo"o*"',,:"]::::,:tmittedthatshetoldrraver

to remove the promise to pay indicator and to pull the promise to pay letters so that they

would not be mailed out to borro*"'' 
"un"i 

t"'tif'"0 that Bergheta told him not to

' ' t r entrY in the accounts' on

Despite Berghela's direction that Traver make'no 
Tl:

AprilT,200g,Traverorderedamemberofhisclericalstafftomakeanentryinall3l

touch the accounts'

accounts which read as follows:

32 Traver used EnterPrise Guide Aocess which enabled him to identiff accounts

inforrnation source used bY

- IN ERROR.

PILOT PROJECT PROMISE TO PAY LETTER SENT

Traveralsoorderedamailctukto.lemolethepromisetopaylettersautomatiqally

generatedasaresultofhispriorfalseerrtriesandplace.l."']lthesh,reddingbin.The

mailclerkdidso.Theconsolidationr.o",,,ro.*",^.:',:.3laccountstowhich

consolidationwasapplicable,weremailed.Noneofthe3laccountshaveapplredfora

loan consolidation to date'

.ThelnspectorGeneralinterviewedTraver'^Tlavera|nittedthatonApril2and3,

zolg,heidentifiedthelargestlrr-ectionaccounts3?abouttobereferredtoavendorand

enteredapromisetopayonHEsC,ssystem-withoutcontactingtheborrowers.Traver

The EnterPrise Guide Access ls a licensed
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advised the Inspector Generalthat he wanted to solicit large accounts for consolidation.

He further admitted that he entered a promise to pay notation on the accounts to hold the

accounts within HESC rather than refer them to a vendor purportedly so that the

borrowers would have time to consolidate the loans while they were still in-house at

HESC. Traver stated that he believed that referring collection work to outside collections

vendors could result in the reduction of staff at HESC.

Traver admitted the entries he made on the 3l acqounts Were false as he never had

any contact with any of the borrowers. Traver confessed that, "These were to save

accounts from going to collection agencies that had a high balance and to do that you had

to put a PP . . . by my putting the PP there was not avalid entry., . ." Traver also

acknowledged that although Berghela told him not to make further enlries into the

accounts, he ordered a clerical employee to make further false entries on April 7 alleging

that the promise to pay letters were sent in error. Traver admitted that he gave the order

to "ptotect himself." Traver also admitted directing another staff member to shred the

promise to pay letters created by his fraudulent entries.

Traver attempted to explain his actions by claiming that he was conducting a

' personal,"pilot" or test program in which consolidation would be uSed as a collection tool

rather than sending acceunts to outside collection vendors. He further claimed that if his

ide,a worked, he would have informed upper management of his actions. Traver's

defbnse defies belief . Traver admitted that he never advised anyone in management or

requested permission from any manager to conduct a personal pilot program or to enter

false data in the DMCS system, or to divert collections accounts from outside collection

vendors. Traver admitted that he did not have the authority to unilaterally engage in a

pilot project without management's approval.

At the time of Traver's fraud, the 3l acoounts were worth over $1.25 million: His

actions delayed, and in most cases obstructed, HESC's collection activities,

Subsequently, between July 2009 and February 20!0,HESC referred 25 of the 3l

accounts to collection vendors. Of the six remaining accounts, HESC continues its own
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' abilitated' and one account

collectionactivitiesonfouraccounts,oneaccounthasbeenrehabilttateo'ano()Il(,4\

has been recalled by the U'S; Department of Education'
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IV. FINDINGS AND RECOMMENDATIONS

The McDermott Account

The Inspector General determined that at the instigation of Joseph Catalano and

the direct intervention of Dantaida de Guzman and Mattie Douglas, Michael p.

McDermott obtained four years worth of improper reduced payment plans on his student

loans without required documentation. -For most of the time, McDermott was not entitled

to the reduced plans based on his income and expenses as required by federal regulation

and HESC policy, and he received that reduced payment plan solely due to his '

acquaintance with Catalano, The Inspector General further determined that McDermott

was illegally excused from paying required collection costs on his student loan due to the

intervention of Catalano and de Guzman. The Inspector General further determined that

McDermott repeatedly failed to make payments on his student loan accoun t; yet,

McDermott's account was repeatedly brought current to keep him out of garnishment and

to avoid past due payments. He received this preferentialtreatinent solely due to his

acquaintance with Catalano.

, The Inspeptor General determined that de Guzman made false entries in the

o'rcficial HESC record to facilitate the special privileges given McDermott at Catalano's

dirr:ction'

The Inspector General recommendedthat HESC immediately review the

McDermott account and apply a payment rate consistent with federal law and take any

and all action to obtain delinquency payments and collection costs owed by McDermott.

The Inspector General recommended that HESC take appropriate disciplinary

action against Catalano, de Guzman, and Douglas.
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-,edthatHEsCreviewitstrainingmanualsand
The Inspector General recomlnendeo tnat ":-'" ^- 

; -^,

policiestoensurecompliancewithstateandfederallawandregulationsconcernmg

:d this matter to the New York State Attorney

The Ihspector General has forwarded thts *:t':'l:'

:onsideration of possible criminal action'
General's Office for constoerallurr ur vv""'

.GeneralfurtheriireferringthismattertotheNewYorkState
The lnspectot 

tiew bf potential violations of the state's ethics

ic IntegritY for its rer
Commission on Publ -

law by Catalano, de Guzman' and Douglas'

student loan oollection practrces'

The Coi Account

of aHESC emPloYee'

'

The Inspector General recommended appropriate discipline for cox' de Guzman

and Dugan.

rhe Inspector General determinef thl :::::i::::' J"ffi ;1J;::: 
tt

..^*ofpaymentofhisiehabilitationcollectioncostsonhisstudent
fromHEsCintheforlethisbenefitfromHESC.Coxreceivedthis
loan. Cox is the only peison to ever recel\ 

t at HESC.

benefit solely because of his inside knowledge and employmen

rtruthful testimonY to

The Inspector General determined that 
fox ::"i:|t

investigators during the course of the investigation in an attempt to avoid tiability for thre

improperly paid collection costs'

nan and Donald Dugan

The Inspector General further determined that de Guzt

actedinviolationoffeiterallawbydirectingthepaymentofHEsCfundsforthebenefit

Y and all action necessary

The Inspector General recommended that'HESC tafe an'

," ,.r""". rn" ti"r'i' paid rehabilitation collection costs from Cox'
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The Inspector General has forwarded this matter to the Attorney General of the

State of New York for consideration possible criminal action.

The Inspector General further is referring this maffer to the New York State

Commission on Public Integrity for its review of potential violations of the state's ethics

law.

Donald Traver

The Inspector General determined that Donald Traver made false entries in 3l
accounts maintained as part of HESC's official records.

The Inspeclor General further determined that Traver ordered subordinates to

make additional false entries on the same accounts to hide his actions, and directed other

subordinates to destroy the correspondence produced by the computer system as a result

of his actions.

The Inspector General recommended thatHESC take appropriate disciplinary

action against Traver.

The Inspector General has forwarded this matter to the Attorney General of the

State of New York for potential criminal action,

Response of the Higher Education Services Corporation

The response by the Higher Education Services Corporation to the Inspector

General's findings and recommendations is attached.

49

419



i
i

I

We Help Pay For

August 6,2010

lnspector General JosePh Fisch

Oft"" of the lnsPector General

Emoire State Plaza .

Agincy Bldg. 2, 16h Floor
eiu*i, New York 12223

Dear InsPector General Fisch:

I am in receipt of your report of investigation into aueg{ignis of improprieties on the part of

HEsc employees h a;"fi;;il;;;;#;il;o"i:'ir,'a ro.o 
""Jooits' 'ESc 

very much

appreciates yoo, 
"rriJtioli^a 

trru "n 
rt ,.p"roed by yogr #i;;;;dtcting a-thorough and

diligent review "rd;;;;'rJei""uv 
J",fiiJ;i irr".aTv insc, u, J"u as additional

maiters that came to the attentioa "f 
y"".;#";;;;;,h;;;t; of the investigation'

in the Federat FarnilY Educatigl

ffi",#ffi trtrlJ,ilT#Jll'fi :lJSliu'.H'11ffiff fi ;*ffi ."irtconsistent
fashion according to applicable taws *u3ffilil T: T*tor-General's 

report of

investigation clearly "ifuri*r", 
trrot 

""rtxl'rlnsc "-prov""ifliil 
io *""t this itandard' Ttre

conduct described is unacceptabte to 
'BSC 

managemint-T *"U; to the hundrbds of }IESC

employees who perforni tn"L doti", "" " 
a""if'-U"iitin t i"it' "qoit"Uf" 

xrrg lawful manner' The'

FFEL progranr provides HESC ?"d 
b"r;;H ffi;";;t;$h"te students manage their

student debt consistent with ttre bonowei;;;;;itl ;;s' It is tuniamentally unfair to

orovide advantages to individual b.t"*";;;;""ilt[t"n tfi;;"*"* based on position and

irisonat relationshiPs.

IIESC will, as recommended, pursue approprilte disciplinary action against all employet:s

identified as having engaged in imprope'r 
"6oao"t -Oiontuolt'"t mJconau"t described in the

report warrants tuli;;; by the A,6*"v"aiiiiJ;t'h" commission on Public InteEitv'

onbehalfofHEsC,Iwanttoeipressmythanksfortheprofessionalandcoo^perativemannerin
which the investigaiion of these seriou" }ttffiil#'*"a"^"'T9*ted' The 

^Ee''cy 
will be taking

appropriate steps to help ensure that such cJnduct is not repeated

SincerelY

Elsa Mdgee
Acting President

N YORK IGH R

ggWashington Avenue' AlbanY, NY 12255' 888-NYS-HESC www.hesc'org

N
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Mujor Crime Lead Sheet

I

Porco Homicide 154
Bethlehem PD 12t912004 lnvestigation

RUDOLPH

Reviewed By: Reviewed Date: Ongoing Lead:
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CHARACTER
OF CASE
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YE s NO o lF "Yg5- EXPLAIT$
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D E P OS I T I O N O F''7r,\8"'S
TO A C C O iVT P,4 N,' C o M P L,4 T N T o R I N Fo R xI,4 TT o N
CPL

STATE OF NETY YORK
COANT'' OF,lLB,4NY
TOIYN OF BETHLEHE1VT

()f
Age 54

Srvorn to lretbre rne tlris ]nd ciar
Of December 100.t

Signature

SS: l)crcr F liossrrrarr

SECTION IOO.20

Deponenl

Occupation Equiprnrerrt Opelator./Tr.uck Driver
States as tbllows:
otl Noventber l5rr'' 2004 I was drivirrt clor'rr Delawaru'Avenue in Delnrar like I alwa-ysdo headed to Stervarts by theVeteransPark'lrvasea.lv'itrvas5:lianr. tkne*.theSrer'r'artssltopruasn'r.ope_nyetsolpulledover.orDelawareAvenue
opposite the Delnrar Martet Place' Richt atier I pulled 

'vcr 
I rroriced a coupre orca" g" uy,r',. 

"nd 
than a yellow jeep rvithn'ith rtide tires' I paid atterltion ro it bicausc it rras er slrir'p lookins. verricle. lt proceeied;.;;; Delaware past KenlyoodAt'ettue' I ptrll ove'ar that location arttl rrail lbr the Stcrra,'ts slropio op.n o, a r.outine. r'do not recal seeing this jeep or anvotlte'like it at this hotrr'- I u'ould have noriced ir because tlre rratfic is si tigtrt at that houl. 

csarr seelllg rnlsJeep or

NorlcE: False staterttellts lllilcle ltere itt are 1>unishable as a class A Misderneanor pur.suant to sectionI 10.15 of the Penal Larr.

Depone nt Signature
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. Mujor Crime Leud Sheet

Porco Homicide 421
lnvestigation6/5/2006Bethlehem PD

Bowdish

tnterview MICHAEL MCKINLEY ol 5927 Johnston Rd Guilderland 456-3765 reference to a yellow jeep
hting

g Lead:Reviewed Date:Rq,iewcd By:
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LEAD SYNOPSIS

Lead Instruction: Lead 42I - Interview MICHAEL
MCKNLEY reference to a yellow jeep sighting

Lead Completed By: Bowdish /Kelly

Results:

MICHAEL MCKINLEY was interviewed at SP Guilderland on

06105106. He had contacted the Bethlehem Police on06102106 to
report seeing a subject driving a jeep (reportedly matching the

description of Chris Porco and his je.p) on Hamburg St in
Schenectady on 1 tll4l04. Mckinley stated that it was at

approximately 4:30pm on 1I114104 while he was on his way to the
U Haul business to return a rented tow dolly. He stated the jeep

was yellow, but could not describe it any further. He also stated

the operator was a white male, skinny, wearing glasses, and with
hair similar to Inv l(elly, which he felt matched the description of
Chris Porco.

A check of records with U Haul indicated that Mcl(inley had
rented a tow dolly on 1ll|4l04 at l:14pm at the Hamburg St store
and he returned it on 11114104 at 4:19pm. There were no other
historical records for McKinley atthat U Haul location.
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Contract Receipt Page 1 of 1

U.HAUL UIPMENT CONTRACT In-Town From Reservation

Contract Number: 00240591
Sunday tllL4/O4 1:14PM

linda mckinnley
5927 johnston
slingedand, NY 12159

U-HAUL SCHENECTADY
(B00oss)

2515 HAMBURG ST
SCHENECTADY NY,
L2303

(s 18) 3ss-
3560

NY2000 41119jp NY

Dodge
Dakota
U-Haul's policy ls to not rent towed equipment behind Ford Explorers.

Rental Out Date/Timet It/L4/2004 1:11PM

SafeTow Declined for Equipment TD Inltlals)

THE CITY OF NEW YORK
CUSTOMER. S RESPONSIBILITY TO
RESULT OF

BY SIGNING

560762412
NY
0605

Jun 25 1984

t992
ford
Explorer

Estimated Subtotal:
Estimated Taxl

Estimated Total Charges:
Rental Deposit Paid:

Cash Payment:
Net Paid Todayr

OF U-HAUL TRUCKS ON CITY STREETS. IT IS THE
LEGALLY. ANY SUMMONS OR VIOLATIONS ISSUED AS A

t23

Rental Due Date,/Timet ltl75/2004 7:00AM

5t8-456-3767

$39.es
$3.30

$43.2s

-l

$60.00
$60.00
$60.00

(

U-HAUL EQUIPMENT Y IN NEW YORK CITY WXLL BE THE RESPONSIBILITY OF THE CUSTOMER

ACKNOWLEDGE I RECEIVED, AGREED TO AND UNDERSTAND THE TERMS AND CONDITIONS IN THIS RENTAL
CONTRACT AND HAVE READ AND UNDERSTAND THE APPROPRiATE USERS

Signature (Stephanie

;,1. ..

Equipment MI
Out

MI
Rate

MI
Charge

SafeMove/SafeTow/CDW Rental
Rate

Rental
Charge

Estimated
Tax:

Estimated
Charges

Actual
Charses

TOW DOLLY
ID 2581K
Plate:
State:

Customer agrees to pay for
damage by CreditCard

$39.es $3e.9s $3.30 $3e.es

http://webbest/ContractPrinting/ContractPrint.asp?Function=00006&CC1=Fa... 11/14/2004426



Cash Drawer Detail Report

Entity: 800055
Cash Drawer Detail Report

Page 1 of 3

7I/t4/2004 5:00r37 PM

ds"amren&3
ile?e

1111412004 9:08:48 AM

1111412004 9:1 5:18 AM

1111412004 9:18:45 AM

1111412004 9:21 :16 AM

1111412004 9:54:07 AM

1111412004 9:58:00 AM

1111412004 10:03:14 AM

1111412004 10:55:47 AM

1111412004 11:09:05 AM

1111412004 1111:21 AM

1111412004 11:25:29 AM

1111412004 1 1:34:34 AM

1111412004'l 1 :51 :50 AM

1111412004 12:04:33 PM

11 114!2004 12:08:'1 0 PM

1111412004 12:35:56 PM

1 1 I 1 4 I 2004 1 2'.37'.48 PM

1 1 I 1412004 12'.45:41 PM

1111412004 12:50:51 PM

1111412004 12:53:31 PM

11t14t2004 12:56:57 PM

1111412004 1:02:31 PM

1111412004 1:08:20 PM

1111412004 1:08:39 PM

1111412004 1:11:19 PM

1111412004 1:14:30 PM

1111412004 1:25:26 PM

1111412004 1:43:21 PM

1111412004 2:40:.02PM

1111412004 2:47142 PM

1111412004 3:04:46 PM

1111412004 3:37:26 PM

1111412004 3:51:53 PM

1111412004 4:16:25 PM

1111412004 4:19i27 PM

1111412004 4:36:37 PM

1111412004 4:51:08 PM

1111412004 4:53:29 PM

1 1 I 1412004 4'.54'.07 PM

1111412004 4:55:.42PM

1111412oo4 5:00:37 PM

C*ntract
00240537 CU

00240516 CU

25227886 cu
00240538 cu
00240080 cu
00030603 cu
00240482CU

00240590 cu
00240595 CU

00240600 cu
00240603 cu
29244176 CU

00240604 cu
00240612CU

00216763 CU

00240605 cu
00240606 cu
00240584 CU

00240538 CU

00240607 cu
00240608 cu
00240609 cu
00240609 cu
0024061 0 CU

00240600 cu
00240591 CU

07973187 CU

00240611 CU

00240542 CU

00240249 CU

0024061 3 CU

00240614 CU

0024061 5 CU

00240616 CU

00240591 Cu

00240617 CU

0024051 I CU

00240604 cu
0024061 I CU

00240570 CU

Docum*nt Type
ln-Town Rental (OUT)

ln-Town Return (lN)

ln-Town Return (lN)

In-Town Rental (OUT)

ln-Town Rental (OUT)

One-Way Return (lN)

ln-Town Rental (OUT)

ln-Town Return (lN)

Cancel ln-Town Reservation

ln-Town Rental (OUT)

Sales ltems

One-Way Rental (OUT)

ln-Town Rental (OUT)

One-Way Reservation

One-Way Return (lN)

ln-Town Rental (oUT)

Sales ltems

ln-Town Return (lN)

ln-Town Return (lN)

Sales ltems

Sales ltems

ln-Town Reservation

ln-Town Reservation

Sales ltems

ln-Town Return (lN)

ln-Town Rental (OUT)

One-Way Rental (OUT)

ln-Town Rental (OUT)

ln-Town Rental (OUT)

ln-Town Return (lN)

Sales ltems

ln-Town Rental (OUT)

ln-Town Rental (OUT)

ln-Town Rental (OUT)

ln-Town Return (lN)

ln-Town Rental (OUT)

ln-Town Return (lN)

ln-Town Rental Reversal

Sales ltems

ln-Town Return (lN)

Cash Drawer Tota|s............

Check Cnt Card Rev*nu*
0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

Tntal Amt
0.00

43.77

109.05

0.00

0.00

0.00

0.00

41.84

0.00

0.00

86.39

95.26

0.00

0.00

0.00

0.00

10.17

36.03

27.32

-24.36

29.17

0.00

0.00

17.37

42.21

60.00

96.34

100.00

0.00

15.38

41.02

0.00

0.00

0.00

-16.75

0.00

39.63

0.00

3.24

-27.58

825.50

H)
8991 0

89910

8991 0

89910

8991 0

8991 0

8991 0

8991 0

8991 0

8991 0

8991 0

8991 0

8991 0

8991 0

8991 0

89S1 0

8991 0

8991 0

8991 0

89910

89910

8991 0

8991 0

8991 0

8991 0

8991 0

89910

8991 0

8991 0

8991 0

89910

8991 0

89910

89910

8991 0

8991 0

89910

8991 0

8991 0

8991 0

Cash
0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

95.26

0.00

0.00

0.00

0.00

10.17

0.00

27.32

-24.36

29.17

0.00

0.00

17.37

42.21

60.00

0.00

100.00

0.00

15.38

0.00

0.00

0.00

0.00

-16.75

0.00

0.00

0.00

3.24

-27.58

331.43

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

86.39

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0,00

0.00

0.00

86.39

0.00

43.77

'109.05

0.00

0.00

0.00

0.00

41.84

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

36.03

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

96.34

0.00

0.00

0.00

41.02

0.00

0.00

0.00

0.00

0.00

39.63

0.00

0.00

0.00

407.68

on this have been reviewed and are legitimate.

http : / /webbest/ Options/ cash-drawer-detait-report. asp?rptstate=Fl NAL 11/14/2004427



Page 6 of 10

Daily Shift Log Report
Entity:800055 II/14/2004 5:04 PM

CONTRACT STAT DATE/TIME

In-'l'own Rental
00240s37 rt/r4/200
00240538 lr/14/200
00240080 rl/!4/200
00240482 Lr/14/200
00240600 Lr/14/200
00240604 rr/r4/200
00240605 rt/r4/200
00240591 11/]"4/200
0024067r rr/r4/2o0
oo2Ao542 Lt/r4/2Oo
00240614 rL/!4/200
0024061s 1L/14/200
00240616 1l/r4/200
oo24061"'t rL / 14 / 200

00240604 REV n/14/2oo

9:08 AM

9:21 AM

9:54 AM

10:03 AM

11:11 AM

11-:51 AM

12:35 PM

1:14 PM

1:43 PM

2:40 PM

3:3? PM

3:51 PM

4: L6 PM

4 :36 PM

1. q? pM

EMP.

89910

89910

8 9910

89910

89910

89910

89910

89910

89910

89910

B 9910

89910

89910

89910

I 9910

0.00
0.00
0. 00

0.00
0.00
0.00
0.00

50. 00

100 . 00

0.00
0.00
0. 00

0.00
0.00
0 .00

160.00

DRW ]D CASH CHECKS CNT CARDS CNT REVENUE TOTAL AMT

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00

03

03

03

03

03

03

03

03

03

03

03

03

03

03

03

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0 .00

0.00
0.00
0. 00

0.00
0.00
0.00
0 .00

0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00

0.00
0.00
0.00
0.00
0.00
0.00
0. 00

60.00
100.00

0.00
0.00
0.00
0.00
0.00
0.00

160.00

0

0

0

0

0

0

0

0

0

0

0

0

0

0

In-Town Rental Totals:

In-Town
00240519

00240600

Rental Modify
1L/L4/2O0 10:46 AM Sched saf
II/14/20O 11:27 AM Sched saf
In-Town Rental Modify Totals:

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00
0.00

0.00

0.00
0.00

0.00

0.00
0.00

0.00

One-Way
29244L7 6

0'7 97 3\87

Rental
II/L4/200 lL:34 AM 89910 03

1l/14/200 1:25 PM 89910 03

One-Way Rental Totals:

0.00 0

0.00 0

0.00 0

0.00
0.00

0.00

95.26
0.00

95.26

0.00 0

96.34 1

96.34 1

95.26
96.34

191,60

One-Way Rental- Modify
0?973187 LL/14/200 1:28 PM 89910 03

One-Way Rental Modify Totals:
0.00

0.00
0.00 0

0.00 0

0.00
0.00

0.00
0.00

0 0.00
0.000

fn-Town
o0240468

002405r6
29227886

00240590

00240584

00240538

00240600

002402a9
0024059L

00240519

002405't 0

Return
LI/14/200 9:04 AM 67466 01

17/14/200 9:15 AM 89910 03

7L/14/200 9:18 AM 89910 03

L1/3.4/200 10:55 AM 89910 03

1,1"/ 1.4 / 200 12 : 4 5 PM 8 9910 03

L1"/14/200 12:50 PM 89910 03

1.1./L4/200 1:11 PM 89910 03

L1/14/200 2:4'1 PM 89910 03

I1/14/2o0 4:19 PM 89910 03

Il/14 /200 4 :51 PM 89910 03

1.1./1.4/200 4;55 PM 89910 03

In-Town Return Totals:

0.00
0.00
0.00
0.00
0,00

42.2I
15.38

-16.'t5
0.00

-2't .58

40.58

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

70.7't
43.1"1

109.05
4L.84
36.03

0. 00

0.00
0 ,00
0,00

39. 63

0,00
287.09

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00

10.'1"1
Aa 11

109.05
4L.8A

36.03

15.38

-'J.6 .'7 5

39.63

-2'1 .58

32r .6'7

1

1

1

1

0

0

0

0

6

One-Way Return
00030603 I7/14/20o 9:58 AM 89910 03 0.00 0.00 0 0.000.00 0

http : / / we b best / O ptions / closi n g-pri nt-controtter. asp

0.00

11/14/2004428



Page 5 of 9

Daily Shift Log Report
Entity:800055 1I/15/2004 7:21' PM

CONTRACT

1n-Town
002a0625

00240636

0024063'7

07 983083

00240648

00240629

o0240399

00240640

STAT DATE/T]I'IE EMP. DRW ID

Rental-
L7/I5/20O 8:42 AM 67466 01

1I/!5/200 12:08 PM 67466 01

Ir/75/200 L2:48 PM 61466 01

Il/15/200 3:23 PM 89910 03

IL/75/200 3:36 PM 89910 03

1I / 1"5 / 200 5 : 30 PM 6'7 466 01

II/I5/200 5:32 PM 89910 03

II/15/200 6:22 PM 89910 03

fn-Town Renta1 ToLals:

CASH CHECKS CNT CARDS CNT REVENUE TOTAL AMT

0.00
0.00
0.00
0.00

141.57

0.00
0.00
0.00

141.57

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00 0

0.00
0.00
0.00
0. 00

0.00
0.00
0.00
0.00

0.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0 .00

0.00
0.00
0.00
0.00

ri r. sr
0.00
0.00
0.00

141.5?

0

0

0

0

0

0

0

0

In-Town Rentaf Modify
00240542 II/r5/200 7:02 AM 6'7466 01

00240576 LL/L5/2O0 12:5? PM Sched saf
fn-Town RentaI Modify Totals:

0.00
0.00

0.00

0.00 0

0.00 0

0.00 0

0.00
0 .00

0.00

0 .00

0 .00

0.00

0.00 0

0.00 0

0.00 0

One-Way Rental-
Lt/I5/200 I2t28 PM 6'7466 01

REv It/I5/200 2:30 PM 89910 03

1L/L5/2OO 2t3A PM 89910 03

One-Way Rental Totals:

0.00
0.00
0.00

0.00

0.00
0.00
0.00

0.00

r25 .5'7 1

-1,25.5't 1

140.57 1

t40.57 3

0.00
0.00
0.00

0.00

2924'161,0

2924'161-0

29241 610

0

0

0

r25.5'1

-725 .51

140.57
140.57

ln-Town
o0240526
002406r't

00240614

00240482

00240542

00240537

00240446
0024061_1

00240625

oo2404 46

00240636

00240080

002a051 6

0024042L
oo240542

00240542
oo24061,6

Return
LL/t5/200
rL/:.5/2O0
tI/15/200
1r/15/200
1r/15/200
rr/15/200

REV L\/15/200
rt/rs/200
rl/15/200
rr/15/200
rr / 15/ 200

rr/15/20o
1L/L5/200
1L/L5/200

REV rr/L5/200
1L/!5/200
rr/15/200

7:20 AM

7 t21 Al'1

7:56 AM

?:58 AM

7:59 AM

8:23 AM

8:43 AM

9:02 AM

10:42 AM

11:02 AM

2142 PM

4:09 PM

4:2I PM

5:1-2 PM

5:15 PM

5:16 PM

5 r24 Pl"\

6'1466

6'1 466

6't 466

6'7 466

61 466

6'1 466

6'7 466

61 466

67 466

6't 466

B 9910

B 9910

89910

6'1466

89910

89910

89910

0.00
0.00
0.00
0.00
0.00

-26.'72
0.00

-43 .69
0.00

3't .7 6

0,00
0.00
0.00
0.00
0.00

L8.20
0.00

-r4 .45

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

20.52

0.00
0.00
0.00
0.00
0.00
0.00

20.52

43.30
0.00

5't .L4

28.'79
18.20

0 .00

-37 .'t 6

0.00
30.62
0.00
0.00

90.49
145.37
569.33
-r8.20

0.00
82.L3

1009. 4 1

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.00

43.30
0.00

5't .r4
28.19
18.20

-26.72
-3't .'16

-43.69
30 .62

37 .'1 6

20 .52

90 .49
145,37
569.33
-r8,20
L8.20
82.13

1015.48

01

01

0L

01

01

01

01

01

01

01_

03

03

03

01

03

03

03

0

0

0

0

1

0

1

1

1

0

1

0

1

0

0

1"

L

1

L

0

1

11In-Town Return Totals

0

0

0

0

0

0

1

0

0

0

0

0

0

1

One-Way
oo640467

o0235123
019'7 562't
00010973

Return
rr/15/200
LL/r5/200
),r/15/200
11/15/200

'1 :42 AM

7:55 AM

9:14 AM

4:36 PM

6'7 466

61 466

6'1466

89910

0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00

0.00
0 .00
0.00
0 .00

0L

01

01

03

0 0

0

00

0 0

http : / /webbest/ Options/ ctosi ng-pri nt-controIter. asp 11/ 15/2004429



Amerco

U'Haul eq

i

Rental informhtion

Reservation:

Dispatch:

Expected:

Receivedl

ibqrrtpnient lo

i 0000 TD 2581 K

;:::::,I
Reseruation nunpben 240591
Conbact number$ 240591
ln-Town (Receiver)'t-

ri

Customer: li

Linda Mckinnley !
5927 Johnston ';

Slingerland , NY {2159
Primary Phone: (ltr18) 456-3767
License: 560762412 State: NY Exp:06/l
Elirth Date: 06-25-'lt4

$f ,".ba

q$-.l I as"- ' -'-

$

i

contract ,l

)5

Entity:
800055
l}-Fia-Ui-Schenectady
2516 Hamburg St
Schenectady, NY 12303
Phone: (51E) 355-3560
WebBEST

i

MLocatlon
800055

q00055

800055

800055

staius idii; i

Recv 1I

Date
1111312004 3:56$6 PM

11114120041:14:30 PM

1111512004 7:00:00 AM

1111412004 4;'19:26 PM

R;l

13i

co
B0!

090

q9_0

800

k; Safe$lMile

$0,00t.95

ii's'," Out Fuel ln Mlles Out lse In Total

Payrnent i

;Hnit. rypd
' bash 

"'-" '

,Cash

irr 412004

t 4t2004

.95

iIAPPRoVEDri.--- --..'. ..
IiAPPROVED
'r . .. .

I

J ......
oays nitovriea : Hildi -'- - i,riii'i iirti,'*.,i

Date rCard iCard Exp. Dab Pmt. Loc- Palr Amount

800055

iioo'o3$*'*"" 75)

Total Amount Collectsd

$43_25

I

.t

t

'i'

I

II

ri
I
I

ArtisMeaningful urance
T """' ' "-
1

Aeaurance tYPd
i ,,

Local Drivers Liqiense

b'*'ui ok wim nager

Notes

I

I
-r---:

12 ExP: 0605

\1a GC

There are no nd"t for lhls contract'

't

Hotline salls 'ior this contract

There are no hdline calle for this

J
I
i

hnps://uhaul.lei/equipment/equipjid_history/contract.aspx?mode:d1&recordke580005500... 615/2006it
Tooa 'IOVU-n tnsl 0vv 0T9 rvc t8:TI 90/90/90

430
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&f ajor Crivme Lead Sfaeet

Porco Homicide 408
1/5/2006Bethlehern PD

Bowdish

ntact Howard James of Albany Police Depadment reference to Bethlehem Police call ticket listing a

ow jeep sighting on Rt 32

Ongoing LeadReviewed f)ate:Rcvievyed Ily

433



7 /28/05

)RI #: NY00L5100 B P D

lnit ; PIION TYPe:

Unit Log Inguiry
Reset Date/Time:

More: +
)ate Tine Seco Location

SI DALE/INV RODGERS / 2I4
NEWS 6
HOWARD JAI.{ES 191-3586 RE YELLOW ,JEEP ON RT 32 EARLIER
3r9 / 333
WATER PIANT//OI(
V]CTORIA /DAILY GAZETTE
39 LONGMEADOW/RE PORCO
585334871g/WOKR TVFAX FOR RELEASE
WATER PLANT//OK
603 ELM AV/GARAGE DOOR OPEN ALL OKAY
NYSP/W]LLIAI{S
WATER PLANT//OK
KE]TH BENNETT / I\/WHT JEEP CHEROKEE/RSPNDER

Lt/L5
LL/t5
Lt/fi
tt/t5
tt/t5
LL/L5
Lt/ts
LT/L5
Lt/L5
t-t / L5
Lt/L5
L1l15
tt/t5

23:"37:26
23:t0:2L
23: 05:58
22:57 : 49
22:36:37
22 :28 : t5
22:24".57
22:05:5L
2L:3t : t2
2t:06:t9
20:53:44
20:27:0t
20:22:26

/04
/ot
/on
/oa
/oa
/oa
/04
/ot
/ot
/04
/ot
/04
/04

More
l3=Exit, F11=View3 F12=Cancel Fl7=Print

434



7 /28/05

oRI #: NY0015100 B P D
Unit : PHON TyPe:

Unit Log InquirY

Reset Date/Time:

More: +
Date Tire

Lt/t5
LL/L5
LL/ L5
tL/L5
tL/L5
LL/t5
tL/t5
LT/L5
tL/t5
LL/L5
Lt/Ls
LL/15
LLlLs

23:37:26
23: L0 :2t
23:05:58
22:57 :49
22:36:37
22:28 : L5
22:24:57
22205:5L
2L:3t: t2
2L:06:t9
20:53:44
2O:27:0t
20 :22 :26

Se Location

SI DALE/]NV RODGERS/274
NEWS 6
HOWARD JAMES 197-3586 RE YELLOW 'JEEP ON RT 32 EARLIER
3r9/ 333
WATER PLANT//OK
VICTORIA /DAILY GAZETTE
39 LONGMEADOW/RE PORCO
58533 481Ig/WOKR TVFAX FOR RELEASE
WATER PLANT//OK
603 EtM AV/GARAGE DOOR OPEN ALL OKAY
NYSP/WILLIA}4S
WATER PLANT//OK
KEITH BENNETT/Is/WHIJEEP CHEROKEE/RSPNDER

F3=Exit F1l=View3 Fl2=Cancel F17=Print

/oa
/oa
/oa
/oa
/oa
/oa
/04
/oa
/04
/oa
/oa
/ 0q,
/oa

More. ..

435



Lead Results of #408

Contact Howard James of APD to inquire about yellow jeep he saw on

Rt.32 the evening of 11115104.

James states he was returning home from his shift at about 9:30 P.M. driving tiom
Albany towards FeuraBush on Rt32 and was tail gated by what he believed to be a yellow
Jeep. This Jeep stayed behind him until turning off as they drove through FeuraBush.

James thinks the Jeep was yellow but does not have anything further.

436



Mujor Crime Lead Sheet

:.:

i'

..

Title

Porco Homicide 41
'l; ,: ..:.

Bethlehem PD 12t9t2004 lnvestigation

RINALDI
t:

::
L;ead fnstruction
OBTAIN STATEMENT FROM BRITTANY HOWLAND AGE 14 23 SUMMIT RD, DELMAR, NY REFERENCE TO
A YELLOW JEEP SITING

List A
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Ll3t rl
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.tc.t.

CASE 
' //:'

ARACTER
LEAD
SHEET IOF CASE

AD OF

RECEIVEO 6Y
OATE SOURCE

IEAO
ASSIGNEO IO DAlE LEAO

ASSIGNEO !Y
LEAO
INSTRUCT IONS

LEAO RESULIS.

SIGNATUF€ OF
ASSIGNED MEMBER OATE

E
N
c

FUFTHER AClION REOUSSTEOyEs [f, No E
rf -Yts" EXPLAtt+

X.REF
wr rH

LEAO
SHEET ,l 'ItLE LEAO

SHEET lr
IITLE

REVI€WEO 6Y

oat-*rtt

I pllcct chrclid, le.g. tavrrnr, gra tlrllont. butlnattat.
rphono r9lhomr Inrrtl.
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i(

DEPOSITION OF WITNEss
TO ACCOMPANY COMPU1INT OR INFORil4ATION
gEC. 100.20 CPL

STATE OF I'IEW YONI(

nCounly ol ss

-lr.tt )n ol ?,e*hle l)em ot loq lqo
ol

occupoliorr 5+u der* ,l.t.Y..

. slill€J as followr:

a9e l',J y?ort

a AJ.

o
o

I
c

NOTICE: Fatse rlaterrrcrrll made herein orc punistroblc ar a Ctor A nrirderncarror putsuarit'lo Scctlorr 210..15 ol lhc Perr;rl Lrw.

"Sworn lo before nre lhit

d

AUt)lll-:ss &

'r{llrj lllli ntul ]r.r.l, nr srvulr'l rt{ y r cr)rnir |,Jf (:lr tc^r.l.Y lil:rlrilrrs ()Altl

NA
eel

/tvd-^ : 1Yl q4i,'* A tJ"'d4^2

fZcl
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"Mujor Crime Lead Sheet

Porco Homicide 173
ationI1211312004Bethlehem PD

ICER NORNIC

OBSERVE TRAFFIC AT INTERSECTIONS OF DELAWARE AVE AND ELM, AND DELAWARE AVE AND
KENWOOD FROM 12IO6IO4AND 12l13/04 DURING HOURS OF APPROXIMATELY 4:3OAM.5:3OAM

/ t4-',tC .lZOr". ( evre [^-:"J Lil c. vf
I

f (,tu l*'s

Ongoing Lead,Reviera,ed By

440



Page I of2

From:
To:
cc:
Date:
Su bject;

Thomas Hefferna n/TOBNOTE
Christopher Bowd ish/TO BNOTE@TOBNOTE

Michael McM ille n/TOBNOTE@TOBNOTE

Monday, December t3, 2OO4 09:06AM
Fw: Re:information

tlel. #r*wrtri*lt,
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HornickiTOBNOTE cc

SubjectRe: I nformation
1211312004 O5:51
AM

Lieutenant Heffernan,
Here is the information on the vehicles that have been observed to travel through the intersection (Delaware

and Elm and Delaware and Kenwood) regularly.

Every Monday-Cherry Ave to eastbound Delaware then nrakes pick ups at the four corners businesses -
Robert Wright Truck driven by Michael R. Denrmers 06/28166 16 Paulsey Ct. Selkirk.

Every Monday- Accurate Waste Trash company 355-1851 , westbound Delaware to trash pick up at Cherry
Arnrs Appts.

Daily-
1) Eastbound on Delaware Ave. about 0450-0455
LIC/LABRADRS. LIY/082306. LIT/PE.
RUDGE,JAMES,W

ffi
VIN/YV1 S259H941 135976. VYR/04. VMA/VOLV. VST/SW. VCO/BLK
tNS/35.1 TffiC
STATUS/:VALID

2) Eastbound Delaware to St. Thonras Lot-Post Office ernployee (female) about 0450-0455
Llc/BWZ1 91 5. Lryi08l 106. LlTipC.
BECK,RICHARD,A

3ffi
VIN/J F,1 SF635XXG7 17 823. VYR/99. VMA/S UBA. VST/SW. VCO/RE D/G RY
rNS/273 il|[lfmu)
STATUS/:VALID

3) Delaware and Kenwood Newspaper delivery about 0450-0505
LlciccPo'l 80. LtY/1 02506. LrT/pc.
FULLER,JUDY,A
lAl
%
VIN/1 FMZU72E2YZAqqOB1. VYRiOO. VMAIFORD. VST/SW. VCO/RED
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rNS/479
STATUS/:VALID

4) Elm Ave to Cherry Ave about 0505-0510
Llc/8HT3241. LtY/041 006 LIT/PC.
FISCHER,DARIN,B

%
VI N/1 FMYU24 EXXUC4T 27 4. VY R199. VMAIFORD. VST/SW. VCO/RED
INS/328ffi
STATUS/:VALID

5) Eastbound Delaware Ave about 0507-0512 (subject lives in tlre Mansions)
LIC/DA1 BYR.LIY/2005. LIT/PC. EXPI RES/20050606.
MALHOTRA'NITIN,G

0
VIN/SHSRD7BB33U1 4827 0 ;VYFrtz9O3:VMlrtHOND.VST/SW:

6)Eastbound Delaware Ave about 0505-0515
LIC/AXA47O9. LIY/1 OOBO5. LIT/PC.
PARRY,RICHARD,S

6til+ffifii
VI N/1 GC E K 1 4V7 Y Z1 94979. VYR/OO. VMA/CH EV, VST/PK, VCO/G RY
INS/113ffi
STATUS/:VALID

7) Elnt Ave to Cherry Ave about 0515-0520
Lrc/csK7040. LtYi 102605. LtT/pc.
SANGIOVANNI,ANTHONY

a
ffi
VIN/2G4WS52J131296884. VYR/03. VMA/BUIC. VST/4D. VCO/TAN
INS/479ffi
STATUS/:VALID

I

f
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DEPOSITION OF WITNESS
',TO ACCOMPANY COMPLAINT OR INFORMATION

STATE OF NEW YORK
coLrNTY oF ALBAI\ry
TOWN OF BETHLEHEM Nq.r{-

SECTION IOO.2O CPL

L. C-SS

-D

Deponent

States as follows:

S{

Jt- rO

'+o, (j

o

\Lr- Jd--

.\
\

I
D t-,..\

<e.-

A -l\I
{{*\

NOTICE:

of
S

H"i:fgr?!,f:i:||i'#tre punishable as a class A Misdemeanor pursuanr to section 2r0.45 of

before me this day
^* 20ur
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STATE OF NEW YORK

COUNTY _COURT COUNTV OF ALBANY

TNVESTIGATION: DEATH OF PETER PORCO.

October Term

VOLUME ITT RESENTATION

PRESENTED: December L7, 2004

PRESENTED BY: HON. PAUL A.. CLYNE,
District Attorney of the.
County of Albany.

MTCHAEL MCDERMOTT, ESQ.
DAVID M. ROSSI, ESQ.,

Assistant District Attorneys.
. Appearing for the People of

the State of New York.

PRESENT: THE.GRAND JURY, A QUORUM

.b:-.i:d*- .; rB;- .-...*..*.:,;l::l^ .-- i":::=. . =T^]:-- l:--- ----

26
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Gokey Witness
4

going to continue in

much Peter Porco.

MR. ROSSI:

the investigation

You will hear from

FoIks, Inre ' re

of the death

several witnesses todaY.. The

from is Marshallfirst witness you will hear

Gokey.

MARSHALL GOKEV, having been caIled as a witness,

being first duly sworn by the Foreman of the Grand Jury,

was exami-ned and testif ied as follows:

EXAMINATION BY MR. ROSSI:

0 Good morning, sir. Can you state your name

for the grand jury, please?

A Marshall Gokey.

O And where do you live, sir?

A 53 Brockley Drive.

0 That's in Delmar, New York?

A Yep.

A And what do you do for a living?

A Construction superintendent.

A Okay. Does your job take you out of the area?

A I work all over the country, I'm based out of

Boston, work up

And

and down the east coast.

0

generally?

A

can you describe your house for us just

My house?

Yes.azb

448



1

z

3

+

5

6

7

I

9

10

1l-

1,2

l-3

T4

l_5

16

l7

18

19

20

2t

zz

ZJ

24

25

5
Gokey - Vilitness

A Yes. As you're coming from Bethlehem School,

it's on the right-hand side, white with red shutters.

a Is it somewhat in the vicinity of 36 Brockley

IJrr_ve i

ft's farther down the street from the school.A

0

A

0

A

o

Maybe four or five houses?

Yep.

On the opposite side of the street?

On the opposite side.

And do you have some sort of deck on the

your house?

Yes, we've got a 10 by l-0 deck.

And I want to direct your attention to

front of

A

O

earlier this year throughout the summer; okay? Do you

spend a lot of time out on that deck?

A Yes. I smoker so I don't smoke in the house,

the wife makes sure I don't smoke in the house, so we

built a deck. I spend ninety percent of the summer out on

the deck.

O Now, I want to ask you if you're familiar

with a yeIIow Jeep that belongs to someone who lives at

36 Brockley Drive.

A There's a yellow Jeep that over the summer

went up and down our street quite often, yes.

o rs Lhere some feason you Look notice of Lhat26
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Gokey - Witness

yeilow Jeep over the summer?

A Yeah; the kid was driving it wtth a little

l-ead foot, speeding up and down the street.

O Lead foot, you said?

n
f1.

0

would you

A

a

November

Yes.

Now,

of this

Yeah, lead foot.

And you would be out on the deck smoking and

notice that?

I want to direct your attention to

year. What project were you working on

in November of this year?

A Bethel Woods

down by the Pennsylvania

0 How far away

people

want

A Normal

a okay. I

attention to the week of

project in Bethel, New York,

border

from Delmar is that?

driving, two-and-a-ha1f hours.

to specifically direct. your

November 15th of 2004. Were you

working on that project that week?

A Yes, sir.

0 And do you have a routj-ne over Lhe course of

this project, a routine in terms of when you leave your

home and when you come back into lown?

A Yes. I always try to leave anlruvhere from 3:45

to 4:15 every week, anlnrhere in that area.

0 Okay. So you leave town on Monday morning?26
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Gokey - Witness

A Yes.

0 And are you out of town all week?

A Yes.

O You come back Friday or SaturdaY?

A Come back Friday afternoon.

0 And that's what haveyou

isleading up to November l-5th; that

been doing each week

correct?

call a purnping

the deer come

A Yes.

0 Now, you're familiar with the address of

36 Brockley Drive; correct?

A Very familiar now, yeah

0 Okay. And even before November 15th is Lhere

something across the street from 36 Brockley Drive Lhat

you're familiar with?

A Yeah, there's a littIe what I

station down there for the town; that and

out almost constantly in the morning.

0 Directly

Drive is, you said,

A Yeah.

0 There's

take?

A There's

the pumping station.

across the street from 36 BrockleY

a pumping station?

some sort of a dirt road You can

a little access road to go down to

a Does that actually lead out to another road?

25
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GokeY - Witness

A If you keep going' You can't drive, it's a

that goes across it.

0 And you said there would often be deers aL

that pumping

A Yeah; as you

De1mar, there's deer on

near t.he PumPing station?

out probablY anY street in

front lawn at that hour

station? Deer

go

Lhe

constantly.

a Now, specifically on November l-sth, do you

recall what time you left your home that morning?

A I believe I left about 3:55, just right

around four o'clockish.

O AM?

A AM.

A And I assume it was dark at that time?

A Oh, Yeah.

A Now, Iet me ask You this: Are You the

person who takes notice of your surroundings?

A ConsLantly all the time because of my

f'm responsible for 50 to i.50 guys and I want them

home safe, so I look constantly aroundi cranes are

swinging around us .a11 the time, equipment moving

type of

job.

Lo go

around

us. I'm aware of my surroundings.

0 SPecificallY, when You leave

morning. when you leave for the week, is

your home in the

there any sort

oi routine you do in teims of looking around?26
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GokeY liitness

A I get my car started, the lighLs flash on and

off all the time. I always look around, I don't just get

in the vehicle; look around and see what'; in the

neighborhood and then get in rny vehicle '

O Was there a time that you were ever a victim

of a crime?

Yeah, I was working in Philadelphia and this

come up behind me, kind of unexpectedly' tried

He wasn't successful.

So since then have you been the type of

A

gentleman

to rob me'

a

person--

A

I go out lo

Yeah, I make

the vehicle

a Now, November

sure my lights are flashing when

the morning.

L5th you lefL sometj-me before
IN

four; correctl

A Yeah, just before fourr YeP'

a

A

0

And you went

Yes.

And did t.here come

off to Bethel; correct?

a time later Lhat daY that

regarding an incident thatyou received some information

occurred down the street?

A Yes. MY wife

noon, between 11:30 and

"There's Police

And she wasn't

called me about

twelve o'clock,

somewhere around

and says,

news is there. "all over the Place, the

reaIly sure whrat was going on'
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GokeY - Witness

Now, when your wife first called you and told

you something

talking about?

occurred, did you know which house she was

A No.

O All right' Did there come a time later that

week that you learned which house she was lalking about?

A Yes.

A Al1 right. And did you also learn some

information about a YeIIow JeeP?

A Yes. I heard it was the-- rny wife even told

me again which place it was, then she saidT "It's the kid

with the yeIlow JeeP- "

O Okay. Now, when you heard about this yellow

Jeep, did you notify 1aw enforcement that you had some

information for them?

ANo.Atfirstltoldmywifethat'thatlsaw

the vehicte there in the morning. Then she got talking to

her cousin, her cousin there, and when she mentioned to

him, he says, "WeII, maybe you should come forward with

this inf ormation. rr '

a Her cousin is in law enforcement?

A Yes.

O And', sor what is the information that you

have relative to the case?

Jeep was parked in that' driveway at four

V
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Gokey - Witness

o'c1ock that Monday morning.

0 That's Monday, November 15th, 2604?

1i"

to show you what's been received

And that's the same JeeP You

up and down the

\/

in evidence

A

talking about?

A

Yes.

Now, I want

as People's

That's the

Yep -

A11 right.

you had

A

80. Do you recog"nize that?

Jeep.

0 That's a photograph of the Jeep that you're

a

testified that

street all- summert is

A Yes, sir.

seen speeding

that comect?

0 AII right. As you left for work

morning you say y€u saw the Jee-p parked

it usually parks in; correct?

A Yes, on the right-hand side

out.

A And do you recaIl where in

it was?

1n

Monday

the drivehray

as J was going

the driveway .that

A It was parked on the right-hand sj-de,

probably two-thirds of the way up the driveway; I could

see the back end of the Jeep clearly when I went by.

A And when you came back into town later thrat

week of the 15th, did you see-- was -the house still-- was26
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Gokey Witness

there stilI police-- was there stiIl a police Presence at

the house?

Yes.A

0

that correct?

that you saw

A

And they sti1l had crime scene tape up; ls

A Yes.

O And that's how you know it's the same house

the yeIIow JeeP at?

Yes.

MR. ROSSI: That's alI the questions I have.

the witness?Anybod"y have any questions for

BY A JUROR: When you leave the developrnent

to go to work, do you drive right by his house?

THE ViITNESS: Yes, ma'am'

MR. ROSSI: Go ahead, sir'

BYAJURoR:Whattimeofweekends_-you're

normally home all weekend; correct?

fHE WITNESS: Yes, I'm home'

BY A JUROR: What tirne cto you get up normally

on the weekend?

THE WITNESS: Six, 6:30 '

BY A JUROR: Not three or four in the

morning?

THE I{ITNESS: No. Monday is the mornj-ng that

I get fortured and work rrntil six orclock at'
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GokeY !{itnes s

night.

BY A JUROR: Can you see that other house

from your deckr or notf

THE WITNESS: Not really, because it's like

on the little bit 'of a corner'

BY A JUROR: Thank You.

MR. ROSSI: Ma'am?

BY A JUROR: Did You notice the JeeP at

anytime during the day before, on Sunday?

THE WITNESS: No. I didn't, because I was

pretty much hanging around the house' I didn't

leave the house on SundaY-

n---L^l-- ^'I -^DIVJK. KUDbJ.: tllIYJJ(JL]Y EIbE J

BY A JUROR: So your truck lights actually

shined right on the Jeep as you passed by the

driveway?

TIIE WITNESS: Yes . I go out with my high

beams on because of the deer.

BY A JUROR: Go ahead.

THE WITNESS: The deer are atl over pretty

much all those front lawns right in that area' So

once you hit one, they seem to follow each other

across the road. But' I had my high beams onr yes'

BY A JUROR: And then is there any street

lights 'on Your street?
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Hubbard - i,iitness

THE Vf ITNESS: No. There's no town street.

lights. There's a couple of house lights out by

the driveway, but pretty much it's pretty darli.

MR. ROSSI: Anybody else?

AII right, sir, you're atI set. Thank you.

JEFFREY HUBBARD, having been ca1led as a witness,

being first duly sworn by the Foreman of the Grand Jury,

was examined and 'LesLif ied as f ollows:

EXAMINATION BY MR. MCDERMOTT:

0 Good morning

A Good morning, Mr. McDermott.

a Could you state your name and occupation for
the irrrrr - rr'l o:co?) -- J t

A My name is Jeffrey Hubbard and f'm a

physician.

l_0

11

l2

i_3

L4
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16
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20
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zz

t?

0

practice

A

a

And, Dr. Hubbard, are

medicine in the State of

Yes.

you duly licensed to

New York?

24

Can you please share with the members of the

background and training in the field ofgrand jury your

mediiine?

A f graduated there Albany Medical College in
l-968, I have trained in pathology at the Boston City
Hospitar and the New England Deaconness Hospitar, with a

two-year term in-between at the National .cancer rnstitute

25
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