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CONFIDENTIAL HELP IS AVAILABLE  
TO LAWYERS AND JUDGES

alcohol or drug use, depression or 
other mental health problems

Call Lawyer Assistance Program
1-888-408-6222

NCBA COMMITTEE MEETING CALENDAR
Page 22

SAVE the DATES
WE CARE
Children’s Festival
Wednesday, February 22, 2017
At Domus
See pg 16

NASSAU ACADEMY OF LAW
Bridge the Gap
Saturday & Sunday, March 4-5, 2017
At Domus
Details coming soon

WE CARE
Jekyll & Hyde The Musical
Engeman Theater at Northport
Sunday, March 19, 2017
Details pg 16

NASSAU ACADEMY OF LAW
Hon. Elaine Jackson Stack
MOOT COURT COMPETITION
March 21 & 22, 2017 at Domus
Details to follow

WE CARE
Dressed to a Tea
Thursday, March 30, 2017
At Domus
Details coming soon

118TH ANNUAL 
NCBA DINNER DANCE
Saturday, May 13, 2017
See pg 6

WHAT’S INSIDE
Labor & Employment Law/ Immigration
Overtime - Times Two	 Page 3

Losing the Hardware	 Page 5

The “BYOD” Workplace and the Litigation 
Risks of New Technologies	 Page 6

Don’t Get Burned: The Expansion 
of the Cat’s Paw Theory in the 
Second Circuit	 Page 7

The ICE-Man Cometh!	 Page 8

Telecommuting and Leaves of Absence 
as Reasonable Accommodations 
Under the ADA	 Page 9

Employment and Labor 
Compliance Challenges for 
Construction Contractors	 Page 11

Book Review 
John Lennon vs. The USA 
By Leon Wildes	 Page 24

OF NOTE
NCBA Member Benefit - I.D. Card Photo
Obtain your photo for Secure Pass Court 
ID cards at NCBA Tech Center 
Only For New Applicants
Cost $10 • February  7, 8 & 9, 2017
9 a.m. – 4 p.m.
PLEASE NOTE: Existing Secure Pass hold-
ers do not need new photos and can 
now renew online at the OCA website 
www.nycourts.gov/attorneys/registration/
securepass.shtml 

UPCOMING PUBLICATIONS 
COMMITTEE MEETINGS
Thursday, January 12, 2017 12:45 p.m. 
at Domus
Thursday, February 9, 2017 12:45 p.m. 
at Domus

The Cloak Room at Domus
New Restaurant and Catering Service Rejuvenates Dining Experience

Judicial Election Results
Supreme Court
Hon. Edmund M. Dane
Hon. Joseph H. Lorintz

Family Court
Hon. Stacy D. Bennett
Hon. Ayesha K. Brantley
Hon. Ellen R. Greenberg
Hon. Conrad D. Singer

District Court
Hon. Eileen J. Goggin
Hon. Helen Voutsinas

Supreme Court, Family Court 
and District Court Judicial Induction 
Ceremony
Friday, January 20, 2017 at 2:00 p.m.
Participating in the 
Induction Ceremony: 
Hon. Dane
Hon. Lorintz
Hon. Brantley
Hon. Goggin

Central Jury 
Courtroom
100 Supreme 
Court Drive
Mineola

For Induction Ceremony Information
contact Dan Bagnuola
516-493-3262

By Valerie Zurblis

The word is quickly spreading.  There’s a new 
caterer at the Nassau County Bar Association, the 
Cloak Room, and the food is amazing. 

NCBA has brought in 25 Sails Hospitality, an 
established restaurant and catering  company, to 
take the Bar Association’s dining experience up to 
the next level. Co-owner Ivan Sayles said their mis-
sion is to provide a first-class dining and catering 
experience while maintaining the high standards 
expected by NCBA members.

 “This is the Nassau County Bar Association, the 
home to legal and judicial professionals and a leader 
in the community.  Members should have the food 
services they deserve,” Sayles said.  “We want the 
members to be proud to bring their colleagues and 
guests to their Bar Association.” 

NCBA President Martha Krisel explained that 
the change benefits the entire membership. “We 
party a lot at Domus. We have several annual 
food-oriented events and our committees always 

See CLOAK ROOM, Page 19

ON ETHICS

What Are Ethics?
By Kevin Kearon

What are ethics? Socrates contemplat-
ed them and described them as the norms 
by which acceptable and unacceptable be-
havior are measured. Plato studied and 
learned from Socrates and concluded eth-
ics were acquired by the assemblage and 
adoption of the great virtues and fidelity 
to their commands. Aristotle was a stu-
dent of both and wrote the epics Nicoma-
chean Ethics, exploring proper conduct of 
the individual, and Politics, about how to 
function properly in the midst of and for 
the benefit of the community. These three 
early Greek thinkers studied and appre-
ciated the subject. So should we. 

Black’s Law Dictionary defines ethics 
as: directives based on one’s ethics and 
morality; as how one lives with others; 
as the foremost concepts and principles 
of proper human conduct; as socially, 
the collective of human values, treating 
each human equally, acknowledging hu-
man and natural rights, obeying the law 
of the land, showing health and safety 
concerns, caring for the natural environ-
ment.

Is there a difference between ethics 
and morality? Are ethics universal? Are 
they a naturally intuitive attribute of hu-

man nature or are they counterintuitive, 
learned, or cultural in nature? Are codes 
of ethics hard to understand or to prac-
tice or adopt consistently and without 
exception? Seemingly every profession 
has a unique ethical code. Doctors follow 
rules different from lawyers. They should 
not, for example, perform unnecessary 
procedures and should obtain consent be-
fore removing a limb or an organ. Jour-
nalists should use reliable sources, con-
duct thorough investigations and seek to 
hear from all sides before printing scan-
dalous allegations. Architects and engi-
neers should not seek to save expense by 
using inferior building materials likely to 
result in a structural collapse.

So what, then, are legal ethics? Black’s 
Law Dictionary defines legal ethics as the 
term that is given to the code that is set 

WELCOME TO THE INAUGURAL EDITION OF 
ON ETHICS, A NEW MONTHLY COLUMN. 
Each issue, On Ethics will report on conse-
quential developments in the field of ethics in 
the practice of law, as well as on the business 
of the Ethics Committee of the Nassau County 
Bar Association.

See ETHICS, Page 10

25 Sails Hospitality Co-Owners Chef Richard Venticinque (standing), Mark Goodyear 
(l) and Ivan Sayles (r).
Photo by Hector Herrera
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up by legal professionals that details 
their moral and professional duties to 
clients. This is one proper character-
ization of the New York Rules of Pro-
fessional Conduct, which replaced the 
New York Code of Professional Respon-
sibility’s Disciplinary Rules and Ethi-
cal Considerations about a decade ago. 

Lawyers have a more difficult set 
of obligations than most non-lawyers, 
which many lawyers fully appreciate. 
The breadth and complexity of challeng-
es, ethically and otherwise, across the 
spectrum of legal issues imaginable is 
staggering. The Ethics Committee helps 
our fellow attorneys face those challeng-
es. The Nassau County Bar Association 
has dozens of committees. Most of them 
serve limited constituencies or practice 
areas. The Ethics Committee serves all 
of the members, and all of the other com-
mittees.

The Ethics Committee
Many people confuse the Ethics Com-

mittee with the Grievance Committee. 
Simply put, the Ethics Committee aims, 
among other things, to help our mem-
bers avoid business before the Grievance 
Committee. We attempt to do so in two 
distinct ways. The first is the regular 
and ongoing education of our members 
about the Rules of Professional Con-
duct. (Domus has many excellent ethics 
CLEs available for rent). The second is 
the prompt and considered response to 
inquiries from members about the prop-
er course of conduct when an unusual or 
difficult decision needs to be made, fre-
quently against time exigencies.

All inquiries to the Ethics Committee 
are taken seriously, and responded to as 
quickly as possible depending upon their 
time sensitivity. The members of the 
Committee will frequently consult with 
one another and review applicable provi-
sions of the Code of Professional Conduct 
before seeking to provide guidance. We 
are discreet and enjoy problem-solving. 

We have dealt with a number of issues 
involving life-and-death consequences. 
Usually such inquiries relate to the na-
ture and scope of the attorney client priv-
ilege and the disposition of information 
obtained through privileged communica-
tions.

Over the last year, we have responded 
to dozens of inquiries reflecting the vari-
ety of ethical conundrums that lawyers 
can face. From time to time and where 
appropriate, this column will examine 
such inquiries. 

For instance, the Rules permit, but 

do not compel, an attorney to disclose 
confidences in order to prevent the com-
mission of criminal activity. This is a 
significant enlargement of the previous 
rule which permitted disclosure of such 
communications only to prevent the com-
mission of a violent crime likely to result 
in serious injury or death. We have had a 
number of such inquiries. 

The obligation to report attorney mis-
conduct is widely misunderstood and 
frequently causes ethical dilemmas for 
lawyers who may have some level of 
information about possible misconduct 
but are unsure about the quantum of 
evidence necessary to trigger a reporting 
obligation. 

We have addressed and frequently 
conducted CLEs on issues involving web 
sites and marketing, old clients, new cli-
ents, conflicts of interest, candor with a 
tribunal, retainer agreements, fee dis-
putes, moving to be relieved as counsel, 
inadvertent disclosures, prosecutorial 
misconduct and many others.

We are not always able to give black-
and-white direction. We do not give legal 
advice as much as we help the inquiring 
attorney understand his or her obliga-
tions under the rules. Frequently the 
analysis of an ethical question is in the 
nature of a balancing test, weighing the 
obligations of seemingly conflicting sec-
tions of the code against one another. If 
nothing else, we are adept at directing 
the inquiring attorney to the applicable 
provisions and are available to discuss 
their application.

Inquiries Are Welcome
This column welcomes and encourages 

the entire NCBA membership to come 
to understand, appreciate and benefit 
from the resources of the Ethics Commit-
tee. We are a friendly and remarkably 
non-judgmental group of lawyers who 
appreciate the difficulty of the daily prac-
tice of law. We meet monthly and encour-
age telephone, email or any other form of 
inquiry. Our formal written opinions are 
on the NCBA website.

Each month, this column will be ded-
icated to making us better lawyers and 
better familiar and altogether compliant 
with the New York Professional Rules of 
Conduct. Without revealing confidences, 
it will report about the work of the Eth-
ics Committee, both educationally and in 
responding to inquiries. It will frequent-
ly examine aspects and provisions of the 
Rules in an effort to make them more fa-
miliar and less mysterious. It will identi-
fy easily available resources from which 
to study the issues practitioners confront, 
from the New York Rules of Professional 
Conduct, various other codes of profes-
sional ethics and conduct, ethics opinions 

of the Nassau County, New York State, 
and American Bar Associations, and eth-
ics treatises, such as Roy Simon’s seminal 
New York work on the subject, as well as 
credible blogs on legal ethics.

Issue: 
Lawyer represents a client crimi-

nally charged with a series of violent 
threats to kill and with actual crimes 
of violence against another. Client is 
at liberty on bail and has a psychiat-
ric history of mental instability and 
suicidal ideations. Client confides in 
lawyer she is going to kill herself, and 
makes a series of ambiguous state-
ments causing the lawyer, given the 
totality of circumstances, to be con-
cerned client may pose an imminent 
threat of harm to the complainant in 
addition to herself. What do the New 
York Rules of Professional Conduct 
say about the obligations or discre-
tion, if any, the lawyer may have to 
address the concerns these circum-
stances raise?

Discussion: 
Rule 1.6 provides in part:
Confidentiality of Information
(a) A lawyer shall not knowingly 

reveal confidential information, as 
defined in this Rule, or use such infor-
mation to the disadvantage of a client 
or for the advantage of the lawyer or a 
third person, unless:

(1) the client gives informed con-
sent, as defined in Rule 1.0(j);

(2) the disclosure is impliedly au-
thorized to advance the best interests 
of the client and is either reasonable 
under the circumstances or customary 
in the professional community; or

(3) the disclosure is permitted by 
paragraph (b).

“Confidential information” consists 
of information gained during or relat-
ing to the representation of a client, 
whatever its source, that is (a) protect-
ed by the attorney-client privilege, (b) 
likely to be embarrassing or detrimen-
tal to the client if disclosed, or (c) in-
formation that the client has request-
ed be kept confidential. “Confidential 
information” does not ordinarily in-
clude (i) a lawyer’s legal knowledge or 
legal research or (ii) information that 
is generally known in the local com-
munity or in the trade, field or profes-
sion to which the information relates.

(b) A lawyer may reveal or use confi-
dential information to the extent that 
the lawyer reasonably believes neces-
sary:

(1) to prevent reasonably certain 
death or substantial bodily harm;

(2) to prevent the client from com-
mitting a crime;

Importantly, this rule authorizes 

but does not require disclosure. While 
neither suicide nor any particular 
crime is specifically identified in the 
rule, suicide would certainly qualify 
as certain death or substantial bodily 
harm. 

The fact that the client may intend 
only self-harm as opposed to harm to 
others does not negate the disclosure 
authority. Rule 1.14 specifically au-
thorizes disclosure of privileged infor-
mation in the case of a client suffer-
ing from diminished capacity when 
necessary to take protective action 
to safeguard the client’s interests. 
Surely a client contemplating suicide 
is suffering from diminished capacity 
and the preservation of her life an in-
terest worth safeguarding. 

Rule 1.6(b)(2) gives discretion to 
the lawyer to disclose what other-
wise would be privileged to prevent 
the commission of a crime. Whereas 
a disclosure to prevent suicide is less 
likely to cause the client harm, the 
discretion to disclose regarding an 
intent to cause harm to or commit a 
crime against another is often an un-
welcome burden, particularly when 
such statements are ambiguous or 
quickly retracted or claimed to have 
been only a joke. 

The lawyer may disclose such a 
confidence which requires the exer-
cise of discretion. The comment to 
Rule 1.6, acknowledging that any 
such disclosures may very well inure 
to the detriment of the client, coun-
sels that before disclosing, the lawyer 
should take into account the totality 
of circumstances, including: the seri-
ousness of the prospective harm, the 
imminence and likelihood of its occur-
rence, the availability of alternatives 
to disclosure to seek its avoidance. 
Additionally the comment indicates 
that any disclosure be no greater than 
necessary to prevent the threatened 
harm or crime.

In addition to enlightening our read-
ers on ethical issues, this column and the 
Ethics Committee will seek to celebrate 
this profession and its hard-working 
practitioners most of whom strive val-
iantly every day to provide honest and 
competent legal services to their clients. 
If we can make their professional lives a 
bit less stressful by providing guidance 
and assistance, then we will have served 
our purpose and our profession.

Kevin Kearon, Esq. is Chair of the NCBA 
Ethics Committee and a partner with Barket 
Marion Epstein & Kearon, LLP in Garden 
City and Manhattan. He can be reached at 
516.850.0750 and kkearon@barketmarion.
com. The Ethics Committee’s hotline num-
ber rotates, and can be reached by calling 
NCBA at 516.747.4070.

ETHICS ...  
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& Mental Hygiene, the Second Circuit 
remanded the case back to the district 
court to consider whether it would 
have been reasonable for the employer 
to have allowed the plaintiff to work 
from home.19 Likewise, in DeRosa v. 
Nat’l Envelope Corp., the court sug-
gested that the employer had already 
provided a reasonable accommodation 
by allowing the employee to work from 
home. 20 

Despite the Second Circuit’s ap-
proach, district courts have nonethe-
less often found requests to work from 
home to be unreasonable.21  For exam-
ple, in Lalla v. Consol. Edison Co. of 

New York, the court noted that case law 
suggested that working at home “is an 
extraordinary accommodation, and is 
warranted in only exceptional cases”.22 
Similarly, the court in Smith-Henze 
v. Edwin Gould Servs. for Children & 
Families23 noted that courts have gen-
erally held that it is not reasonable to 
require an employer to accommodate a 
request to work outside the workplace.

As one can see from a review of the 
above, it is imperative that business 
owners and their employment law at-
torneys review each request for a leave 
of absence or to telecommute as a re-
quest for a reasonable accommodation 
for a disability on a case-by-case basis. 

David S. Feather is a Member of Feather Law 
Firm, P.C., an employment and labor law firm 
located at 666 Old Country Road, Suite 605, 
Garden City, New York, tel. 516-745-9000, 

email: dfeather@featherlawfirm.com.    He is 
also an employment law arbitrator and media-
tor for National Arbitration and Mediation, Inc. 
(NAM).
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