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Three Keys to Creating
Winning Arguments:
Pathos, Logos, and Ethos

the New York Giants would finally return to the

playoffs. On Christmas eve, however, the Giants
lost to the Minnesota Vikings in the final minutes
of the game, and fans became worried that the team
did not have what was required to return to the Super
Bowl. The Giants’ last Super Bowl appearance was 10
years earlier, in 2012, when they beat the New England
Patriots, and since that time the team had not even
won a playoff game. Fans and radio talk show hosts
wondered what it would take to get the Giants back to
the Super Bowl. And then, like a bolt of lightning, the
answer came to me — the bacon-wrapped breadsticks.
Of course! The reasoning was clear. I just needed to
make the bacon-wrapped breadsticks, and the team
would be destined for a championship.

By late December 2022, it became apparent that

Logical Fallacy

It started in 2011, during that historic playoff run.
The game was in Green Bay. No one thought the Giants
had a chance against the Packers, certainly not at Lam-
beau Field, and certainly not in January. My friend Tom
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came over to watch the game. I made a treat that I knew
he would enjoy, even in defeat — bacon-wrapped bread-
sticks. A culinary delight! Crispy bacon bathed in a sug-
ary ham glaze, wrapped around an Italian breadstick,
and baked in the oven. Tom enjoyed them thoroughly.
But more importantly, the game ended in a Giants victo-
ry. Tom returned a week later to watch the Giants defeat
the San Francisco 49ers in the NFC Championship game
in overtime and, of course, I served the bacon-wrapped
breadsticks once again. It became clear that the rea-
son these improbable wins were occurring was not the
team or the coaching of Tom Coughlin; it was the ba-
con-wrapped breadsticks. The rest is history. Eli Man-
ning led the team to a last-minute score, and the Giants
won the Super Bowl. But Eli could not have done it alone.
No. He had the help of the bacon-wrapped breadsticks.
Surely, if I made those same treats in 2022, the Giants
would win once again.

This reasoning, while perhaps humorous, exem-
plifies the logical fallacy called post hoc ergo proptor
hoc — the assumption that one thing caused anoth-
er merely because the first thing preceded the other.
Flawed logical reasoning, such as this, is highly un-
likely to persuade others. Sound logical reasoning, on
the other hand, which is persuasive, is one of the most
essential tools for the trial attorney.

Trial attorneys advocate for the resolution of a con-
flict. Two opposing sides meet in a battlefield called the
courtroom. The lawyers who represent each side are
warriors, and communication skills are their weapons.
Trial skills are taught throughout the United States,
and instructors focus much attention on the who, what,
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when and why, and the art of opening
statements, direct and cross-examina-
tion, and summation. Too often ignored
is the how. How do attorneys communi-
cate and persuade others to think and
act in the courtroom?

Pathos, Logos, and Ethos

Understanding how to apply pathos,
logos, and ethos can help. This article
provides attorneys with a brief overview
of pathos, logos, and ethos, and offers
examples of ways to integrate these key
concepts into trial advocacy.

Aristotle taught that a speaker’s
ability to persuade is based on how
well the speaker appeals to the audi-
ence in three different areas: pathos,
logos, and ethos. These techniques
are commonly referred to as the rhe-
torical triangle. Pathos is what drives
listeners to act. It is an appeal to the
emotions, beliefs, and values of the lis-
tener. Pathos is the focus of the role of
the audience in the argument.” Logos
appeals to reason. It is the argument
itself, and this strategy incorporates
logic and reasoning into its effective-
ness. Ethos is the credibility of the
communicator — an appeal connected
to the persuader’s character or knowl-
edge. This technique is especially crit-
ical in arguments pertaining to the
sciences, where knowledge of certain
facts is not commonplace.

The use of pathos requires a close
examination of the receiver of the
message and the emotions that gen-
erate action. It requires a willingness
to accept the limitations of the power
people have to persuade others. In es-
sence, get over yourself. Law school —
and even more, becoming a member of
a Bar — invites the pitfall of ego into
the power to persuade. Some lawyers
believe they have the ability to per-
suade others because they can make
an argument that drives others to act.
They believe they have the power, but
that power lies elsewhere. Effective
persuasion requires an understanding
of the motivation of the audience to
listen and be persuaded.?

By understanding pathos, advo-
cates can look at various components
of a trial through a new lens. In jury
selection, for example, an understand-
ing of pathos teaches that defense law-
yers must talk less and listen more. This
skill is especially important in juris-
dictions where time to communicate
with a jury is limited. Lawyers must
avoid the ego-driven desire to educate
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Major Premise

Measuring devices that are not properly calibrated do
not produce reliable results.

Minor Premise

The chromatograph was not properly calibrated.

Conclusion

Therefore, the chromatograph did not produce...

the audience. One cannot educate an
audience unless and until the audience
is prepared to listen to the information
being provided and incorporate the in-
formation into their analysis.

Jurors are motivated by a desire to
be correct. During jury selection, there-
fore, counsel should find out how jurors
endeavor to make correct decisions in
their everyday lives. That will lead to a
pathway to persuade them. Perhaps the
client’s case involves expert witness tes-
timony, as many cases dealing with fo-
rensic science do. In these cases, it is es-
sential to find jurors who will be able to
listen to and evaluate an opinion. What
does the juror do in his or her work or
home setting to evaluate an opinion? If
the juror answers by using words such as
corroboration or consistency, the lawyer
should let these words become part of
his theme and his trigger words.

Trigger words convey emotion,
and people act more with their emo-
tions than with their thoughts. Emo-
tional trigger words are valuable tools
that help the audience to actively en-
gage and lead to the successful utiliza-
tion of the power of pathos in persua-
sion. Consider some of the great orators
throughout history whose words effec-
tively persuaded others to act. For ex-
ample, think about how memorable the
following statement became: “Ask not
what your Country can do for you - ask
what you can do for your Country.™

The argument that the Giants
would win games if only I made ba-
con-wrapped breadsticks is logos gone
wrong, and errors in logical reasoning
result in lost opportunities to make
powerful arguments and in the loss of
the lawyer’s credibility. Further, once
recognized, flawed logic will also gen-
erate a negative emotional response in
the listener.

Once jury members are in the po-
sition to listen and incorporate infor-
mation into their analysis of issues in
the case, the time has arrived for de-
fense counsel to harness the power of
logos and lead them to the conclusion.
Logical reasoning is the heart of the
theory of the case. It is counsel’s story.
There are many forms of logical rea-
soning; this article introduces three,
beginning with the syllogism.

Logical Reasoning

The syllogism is a form of logical
reasoning that incorporates a major
premise (usually pertaining to a uni-
versal truth) and a minor premise, and
it leads to a conclusion, which natu-
rally follows from the truth of the two
premises. Syllogisms use deductive
reasoning and move from the general
to the specific. They are particularly ef-
fective when opposing inductive argu-
ments, which, by contrast, move from
the specific to the general.’

Cases involving the forensic sci-
ences present particularly excellent op-
portunities to use the power of the syl-
logism. The aim of science, after all, is
to build knowledge, and, through the
use of the scientific method, construct
scientific premises. Scientific premises
aid arguments that go from the gener-
al to the specific. This article contains a
Chart that is an example of a syllogism
that argues a specific conclusion from a
general scientific principal.

Based on the major and minor
premises in the Chart, a listener will
likely reach the conclusion that the
chromatograph did not produce a re-
liable result. The beauty of this type of
logical reasoning lies in its simplicity
and how it allows the listener to reach
the conclusion without being told how to
think. People are easily persuaded when
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they come to the conclusion themselves.
The proof of a major and minor premise
is far more likely to lead the jury to the
conclusion the defense lawyer wants the
jury to reach than a technique that tells
the jury how to think. Aristotle was one
of the first to discuss syllogisms in his
writings,® and the syllogism is the most
useful and important example of how to
use logical reasoning to persuade.

A second example is the power of
primacy and recency, which can also
help a trial attorney win arguments,
especially when combined with some
other form of logical reasoning. The pri-
macy/recency effect is the theory that
information presented at the beginning
and end of a learning event is retained
more thoroughly by the listener, and,
in turn, is more persuasive than infor-
mation presented in the middle.” This
is why, for example, the way people in-
troduce themselves in the beginning of
a job interview and the way they end
the interview have such a tremendous
impact on whether they secure the posi-
tion. It is the reason classic movies have
an opening scene that captures the au-
dience’s attention and close with a scene
so memorable that audience members
can picture it in their minds years after
watching. A defense lawyer’s commu-
nication to a jury should be guided by
the same understanding. She should
never start her summation by thanking
the members of the jury for their ser-
vice, unless she wants the jury to go into
the deliberation room and think about
how polite she was, but how her client is
guilty, nonetheless.

By the time of closing arguments,
defense counsel has worked long and
hard on the theory of case, and she
should have constructed a short state-
ment that communicates what the jury
should do and why they should do it.
Counsel must give it to the jury up front,
and then return to it at the conclusion of
the summation.

Use the power of primacy and re-
cency throughout the case. It is most
obviously an effective tool to use at the
beginning and end of an opening state-
ment or a closing argument, but it is
equally important when considering
how to construct and organize a cross or
direct examination.

The third example of logical reason-
ing, or logos, is the power of the trilo-
gy. It is the reason this article presented
logos using three examples. The human
brain has an uncanny ability to organize
and process more efficiently in threes,
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and using trilogies, therefore, will natu-
rally allow the listener to compartmen-
talize and retain thoughts.® This strategy
is essential in a trial because the persua-
sion does not occur when counsel pres-
ents the facts and arguments. The per-
suasion is most critical later when the
jury begins to deliberate. Unless a law-
yer is like the character Spock from the
television series Star Trek and possesses
the power of the Vulcan mind meld, or
can use hypnosis without the judge put-
ting a stop to it, the power of the trilogy
may be a defense lawyer’s greatest asset
when attempting to get the jury not only
to listen to and be persuaded by his ar-
guments, but also to retain his proven
facts or arguments and then call upon
them when the time comes to deliberate.

Finally, in addition to pathos and
logos, the rhetorical triangle suggests
that ethos, an appeal connected to the
persuader’s character or knowledge,
will also help convince an audience.
This, again, is most evident in making
arguments pertaining to the sciences,
where the knowledge of certain facts
and concepts is not commonplace. In
these cases, it is essential that the attor-
ney understand and have a command of
the materials. Once the jury considers
defense counsel to be knowledgeable
and trustworthy, the jury also can be
convinced to trust counsel’s argument.
The only person in the courtroom that
should have more knowledge or be more
trustworthy than defense counsel is the
defense team’s expert witness.

When utilizing the power of ethos,
word choice is critical. Using scientific
words that are not commonplace in the
jurors’ lexicon will surely demonstrate
that defense counsel is knowledgeable,
but it may also distance defense coun-
sel from the jurors and confuse them.
If lawyers use scientific vocabulary,
they must make sure they also talk to
the jury in plain language. For exam-
ple, after questioning the expert about
infrared spectroscopy, defense counsel
should ask permission to call it breath
testing from that point forward. Law-
yers should be part of the jury and nev-
er place themselves above jurors. Never
say, “Explain that to the jury.” Instead,
say, “Explain that to us.”

Conclusion

Trial skills are an art, not a science,
and each attorney must use his or her
own style and abilities to paint a canvas
in an authentic way. This article discuss-
es only some of the ways attorneys can

use the rhetorical triangle to advocate
more persuasively. But remember, how-
ever advocates decide to use logical rea-
soning, emotions, and their own cred-
ibility, if all else fails, they can always
make bacon-wrapped breadsticks!
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